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FROM THE EDITOR’S VIEWPOINT 


December, this year, marks the end of 
the first year of international peace in eight 
years. At least there are no declared wars 
being conducted. It could be the founda- 
tion of a season of tremendous joy and 
thanksgiving were nations not infected with 
the virus of mutual mistrust and home fronts 
not beset by individuals, drunk with power 
and insane with a desire for economic ad- 
vantage and the “Almighty” dollar. The 
world, so besieged, could enjoy what it 
seeks and deserves, after six years of black- 
out, if only those so afflicted would con- 
template the spirit of the season—Christmas 
—if only the Scrooges of this reconver- 
sion period were visited by the ghosts of 
their Marleys; in the manner of the im- 
mortal Dickens. 

The JOURNAL, at this time, wishes to 
express to its readers and its contributors 
its thanks for their suggestions and coopera- 
tion throughout the past year, and to ex- 
tend to them all the best wishes for a 
Merry Christmas and a Happy, Peaceful 
and Prosperous New Year. 

The JOURNAL, in this issue, further 
feels that it is gifted in being able to pre- 
sent some noteworthy contributions to the 
field of insurance law by their contributors. 
Mr. Ewing, not a newcomer to these pages 
has considered a very moot point in the law 
of life insurance. Drawing from his ex- 
perience in the Guerin case he has thoroughly 
analysed the nature of loans in life insur- 
ance, and the arguments that exist pro and 
con the proposition that such transactions 
may be usurious. Mr. Morris. in an 
altogether scholarly vein, has in effect pro- 
duced a ready reference text on the subject 
of torts between spouses, considering the 
matter from a statutory angle and produc- 
ing a history of the litigation on the subject. 


In addition this issue contains a cumu- 
lated annual index, making reference to all 
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articles, commentaries and case digests ap- 
pearing in THE INSURANCE LAW 
JOURNAL in its various issues throughout 
the year 1946. It has been cross-indexed 
so far as time and space will permit and 
should prove a ready reference for the 1946 
binder. By mid-January the 1947 binder for 
that year’s issues will be ready and, it is 
contemplated, will be in the mails and on 
their ways to all of the then subscribers to 
the JOURNAL. 

As this issue goes to press, New Yorl 
is the scene of two meetings that should 
prove of considerable interest to the insur- 
ance law field. Life Insurance Counsel are 
convening at the Waldorf-Astoria and thi 
Insurance Commissioners are having their 
semi-annual meeting at the Commodore 
Hotel. The final adoption of the model 
rating bills will probably occupy the entire 
working time of the latter, and this subject 
wouldn’t be without interest to the other 
group. The programs of each have been 
examined and we look forward with con- 
siderable anticipation to attending both so 
far as possible. It may be a case of being 
as busy as the proverbial paperhanger, but 
the answer to that lies in the following little 
anecdote told concerning Joseph Choate as 
he was cross-examining a witness: 

QO. “Mr. Isaacs, did you not fail also in 
1875, and pay but 60 cents on the dollar?” 

A. “Well, yes, but that was a very hard 
year, and many others failed, too.” 

Q. “I did not ask you about the others 
But did you not fail in 1867, and pay but 
40 cents on the dollar?” 

A. “Yes, but that was right after the 
War, when everyone went under.” 


Q. “Did you not fail in 1858, and pay 


your creditors nothing?” 


A. (Greatly excited and incensed.) ‘Well, 


that is my business, sir!” 


Q. “Yes, I see itis. That’s all.” 
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Loans on Life Insurance 


By JAMES D. EWING 


The author, an attorney with the firm of Alexander and Green of New York City, 
is a member of the Insurance Section of the American Bar Association and of the 
Committee on Banking and Insurance, New York County Lawyers Association 


HIS DISCUSSION will be confined to 

considerations relating to two _ varia- 
tions of the more recent attacks upon 
the validity of loans upon life insurance 
policies, although it will necessarily involve 
some discussion relating generally to such 
loans and certain contentions which have 
been made with respect thereto. It pre- 
supposes a certain familiarity on the part of 
the reader with the general nature of loans 
on life insurance policies and with the prac- 
tice of insurers generally in handling such 
loans. Recognition must be given to the fact 
that, as the insurance law differs in the several 
jurisdictions, what is said in this discussion 
cannot necessarily be regarded as accurate 
in relating to any particular jurisdiction, and 
primarily it will relate to New York and to 
the cases arising in New York with which 
the writer is particularly familiar. 


Asa basis for consideration, let us assume 
a sample policy which contains provisions 
following the requirements of the old Sec- 
tion 101, subdivision 7, of the New York 
Insurance Law, to the effect that at any 
time while the policy is in force and after 
three full years’ premiums have been paid, 
the company will advance, on proper assign- 
ment and delivery, and on the sole security 
of the policy, a sum which with interest does 
not exceed the cash value of the policy at 
the end of the then policy year less any in- 
debtness to the company with interest at 
the rate of six per cent per annum payable 
on the anniversary date of the policy. It is 


also assumed that the policy further pro- 
vides that failure to repay any loan or in- 
terest shall not avoid the policy, unless the 
total indebtedness equals the cash surrender 
value, in which event the policy shall be void 
after the company has mailed the required 
form of notice. It is also assumed that there 
is no statute expressly permitting the col- 
lection of interest in advance or the collec- 
tion of accrued interest whenever the loan 
may be paid off, and that there is no statu- 
tory provision authorizing the addition of 
unpaid interest to principal and the collection 
of interest thereon. The policy prescribes 
the anniversary date thereof as the date 
upon which interest is annually due and 
contains no maturity date relating to the 
payment of principal. 

Against this general statutory and con- 
tractual background there should be some 
delineation of the practice of the insurer in 
making policy loans. 


Similarity in Life Insurance Loans 


The overwhelming majority of legal re- 
serve life insurance companies uses substan- 
tially similar methods in handling policy 
loan transactions. The method generally 
adopted is, as will be developed, distinctly 
indicated, if not required, by the law of 
certain jurisdictions, having legislation relat- 
ing to the subject. 


When an application for a loan is made 
and there is already an outstanding loan 
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against a policy, the practice is to make 
a new loan in a new principal amount as 
requested or for the full loan value, as the 
case may be, as though there were no old 
outstanding loan, and out of the proceeds 
of this new loan in such new principal 
amount to pay off the principal of the out- 
standing old loan, together with interest 
accrued thereon, if any. At times interest 
may be collected in advance on the new 
loan from the date thereof to the next 
succeeding policy anniversary date with 
an appropriate discount for prepayment. 
Where this practice is followed there is 
more than one loan outstanding 
against a policy at any particular time. 
Conversely, were each new loan to be made 
in a principal sum not in excess of the 
difference between the principal of the out- 
standing old loan and the available loan 
value, there would be a number of separate 
concurrent and open loans outstanding 
against the policy at the same time; with the 
result that the company would have on its 
books with respect to this particular policy a 
number of separate and distinct loans, each 
secured by the policy, and each bearing 
interest at the specified rate payable on 
each successive policy anniversary date. 


never 


Attacks on Validity of Loans 


Just as the permitted statutory interest 
rate has long been the subject of debate, 
so the validity of policy loans has been 
attacked from time to time on various 
theories, depending upon the circumstances 
of the particular case. 

The circumstances which induce charges 
of illegality of the type to be discussed 
occur not infrequently, although the litigation 
which has resulted is rare. To illustrate: 
An insured has permitted his policy to 
lapse. Upon lapse there is in fact a loan 
outstanding against the policy with interest 
accrued from the last anniversary to the 
date of lapse (a lapse date falling between 
anniversaries is assumed), which is sub- 
stantially equal to the cash surrender value 
of the policy as of the date of lapse. The 
policy contains the options on 
surrender or lapse and provides that in 
the event of no election on the part of the 
insured the insurance will automatically be 
continued in force as extended term insur- 


required 


ance for the face amount of the policy less 
any indebtedness outstanding against it for 
such period as the net cash surrender value 
(that is, the cash surrender value reduced 
by any outstanding indebtedness) will pur- 
chase. Upon the policy’s lapse there is no 
election by the insured and this automatic 
option becomes operative, with the result 
that the outstanding indebtedness is repaid 
out of the cash surrender value as of the 
date of lapse; that is, all or a portion of the 
cash surrender value is used to pay the 
loan outstanding against the policy and 
accrued interest, if any, thereon from the 
preceding anniversary to the date of lapse. 
The balance of the cash surrender value, 
generally relatively small, is then used to 
purchase paid-up extended term insurance 
in an amount equal to the difference between 
the face of the policy and the indebtedness 
outstanding against it, to continue in force 
for such period as the net cash surrender 
value will purchase. The illustration assumes 
that the loan outstanding at the date of 
lapse is the last of a series of loans because 
the particular forms of attack under con- 
sideration in all probability would not occur 
where the outstanding loan was the first 
loan made. Presumably, too, the equity or 
net cash surrender value is small and there- 
fore the life of the extended term insur- 
ance is short. 

Not long after the extended insurance 
has expired the insured dies. When this 
happens as close to the expiration of the 
extended insurance as four and five days 
or a few months, or perhaps even a year or 
a little more, it is not unnatural for the 
beneficiary or agent or both to feel that 
there must be some way to get the death 
claim paid. The circumstance that there 
has been a series of loans presents an 
opportunity for the first variation of an 
attack on the validity of the loans of the 
nature under consideration. 


Basis of Valid Death Claim 


At this juncture it is natural to ask what 
circumstances must exist to form the basis 
for a valid death claim. The answer is, of 
course, that the net equity must be suf- 
ficiently large to purchase extended term 
insurance to continue in force past the date 
of the insured’s death. The cash surrender 
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value is fixed by the policy terms. It is 
not variable and consequently presents no 
opportunity or room for increase. The 
other factor which determines the amount, 
if any, of the net equity, is the indebted- 
ness which has been deducted from the 
policy cash surrender value as of the date 
of lapse and thus discharged. Has this 
indebtedness been correctly computed? 
Have improper items been included (a 
question of definition)? Do the components 
making up the indebtedness represent valid 
claims against the policy? All these ques- 
tions come readily to mind in the course 
of a consideration of ways and means 
through which the net equity may be 
increased. To eliminate any part of the 
indebtedness with the corollary increase in 
net equity may result in a net equity suf- 
ficiently large to purchase extended term 
insurance continuing in force past the date 
of death. Of course, the fact that death 
frequently occurs long after the expiration 
of any extended term insurance partially 
accounts for the comparative rarity of the 
type of claim under consideration. 


In the illustration, the attack on the va- 
lidity of the loan is directed to the amount 
of indebtedness deducted from the cash 
surrender value, The attack involves two 
phases: (1) the right of the insurer under 
its contract to deduct the items comprising 
the indebtedness (this may involve not only 
the so-called components of the loan out- 
standing at lapse and so discharged but 
also the components of each and every 
one of the prior loans, except the first, 
paid and discharged from the proceeds 
of the successive subsequent loans); or 
(2) the validity (legality) of all or some 
of the components of the loans under the 
law of the particular jurisdiction involved. 


The contractual right of the insurer may 
be questioned on the ground of ambiguity 
under the time-honored principle that the 
policy must be construed strictly against 
the insurer. For example, suppose that the 
policy provides, without further definition 
of the term, that any indebtedness shall be 
deducted from the loan value when the 
next loan is made, and that at lapse its 
cash surrender value less the amount of 
any indebtedness to the company shall be 
applied to the purchase of extended term 
msurance. Does “indebtedness” include in- 


terest accrued from the anniversary of the 
policy preceding lapse to the date of lapse 
where it occurs intermediate to anniver- 
saries? Does “indebtedness” include inter- 
est in advance collected from the proceeds 
of the loan outstanding at lapse or from 
the proceeds of the preceding loans where 
the policy is silent? 


The practice of legal reserve insurance 
companies in making policy loans generally 
involves a written application by the in- 
sured for a loan and the execution by the 
insured of a loan agreement or assignment 
of the policy of some sort. Either one or 
both of these documents may provide for 
the collection of interest in advance with 
appropriate discount; for the addition of 
any unpaid interest to principal to bear 
interest at the same rate; for the repayment 
of the loan by the insured in whole or in 
part at any time before default in payment 
of any premium or within grace with ac- 
crued interest; or for the deduction from 
any loan about to be made of any existing 
indebtedness on the policy, including ac- 
crued interest. 


The Compound Interest Objection 


The background is now laid for a con- 
sideration of the theory forming the basis 
for claims that the loans are illegal. It has 
been urged that the practice involved in 
making successive loans (out of the pro- 
ceeds of each of which a prior loan with 
accrued interest is paid off and interest in 
advance on the new loan, appropriately 
discounted for prepayment, is paid) results 
in the collection of compound interest. It 
is urged that this practice results in an 
illegal compounding of interest in that when 
interest is collected upon each subsequent 
loan, there is in fact the collection of inter- 
est upon interest as represented by the 
accrued interest on the prior loan paid off 
out of the proceeds of the subsequent loan, 
there being no new consideration. In ad- 
dition it is sometimes claimed that, when 
a policy lapses as of a date other than an 
anniversary, the insurer may not include 
accrued interest in computing the outstand- 
ing indebtedness. This theory of attack 
proceeds to compare the amount of interest 
actually collected on all loans with the 
amount which it is claimed would have 
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been legally due had the loans been carried 
as successive loans and simple interest 
collected on each policy anniversary on each 
separate loan. The difference between the 
interest actually collected and the sum re- 
sulting from the computation just suggested 
represents what is claimed to be the total 
of the invalid charges, by the sum of which 
the indebtedness against the policy as of 
lapse should be reduced and the net cash 
surrender value available for the purchase 
oi extended term insurance correspondingly 
increased. 


This compounding attack may be predi- 
cated solely on the strict legal point that 
interest has been compounded without any 
new consideration to support it; or it may 
be combined with claims of the nature 
already suggested, i. e., that, under the 
terms of the policy, indebtedness does not 
include the interest accrued to a date other 
than a policy anniversary date or discounted 
interest collected in advance. 


The theory has been expanded and 
refined. Not content with sniping at the 
amount of the indebtedness outstanding on 
the date of lapse and thus partially reducing 
it and increasing the net cash surrender 
value to a point where it will purchase 
extended term insurance to continue in 
force to a date past the date of death, the 
proponents of this theory expand it and 
strike at the validity of the entire indebted- 
ness. It is asserted that the loan is wholly 
and completely invalid—upon the very 
same factual grounds used to support the 
compounding attack—because the practice 
results in usury, and that, there being 
usury, there is no valid indebtedness at all. 
Therefore, it is claimed that the cash sur- 
render value as of lapse stands unimpaired, 
and the full amount of insurance must be 
held to be in force on the date of the in- 
sured’s death. This theory does not permit 
even the deduction from the face amount 
of insurance claimed to be due as a death 
claim of amounts actually advanced in cash 
to the insured, or by way of application to 
premium payments. They fall, too. 


As suggested, the compounding argument 
is necessarily limited to cases in which it 
would result in an increase in the net equity 
sufficient to continue the insurance in force 
as extended term insurance past the date 
of death. It necessarily follows that the 


greater the increases required for this pur- 
pose, the longer must be the series of loans, 
for otherwise no substantial reduction jn 
the amount of the indebtedness outstanding 
at the date of lapse would be possible. The 
usury theory has wider application because, 
if successful, the whole indebtedness js 
eliminated and the full cash surrender value 
becomes available for the continuance of 
the extended term insurance. 


These two legal theories, stemming from 
exactly the same factual circumstances, are 
the particular aspects of the attacks upon 
the validity of policy loans to be considered 
here. Before an examination of their suf- 
ficiency, some consideration should be given 
to the general nature of policy loans in the 
light of the insurance business. 


Insurance Loan Not a Loan 


The so-called insurance policy loan is 
not a loan at all in the commercial sense of 
the word. Rather it represents an advance 
to the insured from the sum which may 
thereafter become due to him by way ofa 
surrender value, or to his beneficiary by 
way of a death claim under the provisions 
of the policy—Wagner v. Thieriot, 203 App. 
Div. 757, aff'd by the Court of Appeals on 
the Opinion of the Appellate Division, 236 
N. Y. 588; Board of Assessors v. New York 
Life, 216 U. S. 517; Williams v. Union Cen- 
tral Life, 291 U. S. 170. 


In the ]Vagner case, the Appellate Di- 
vision’s comment on the New York statu- 
tory standard loan provision furnishes 
direct support for this conclusion, The 
opinion reads (page 762): 


“The privilege and benefit so extended 
to the holder of an insurance policy thus 
enables him to receive an advancement of 
such money, already paid in, upon payment 
of a certain sum called interest, without 
surrendering his policy. It can hardly be 
said that one holding an insurance policy 
similar to those in the case at bar stands 
in the same relation to the insurance com- 
pany as an ordinary debtor when he exer- 
cises the privilege conferred upon him by 
law and by his policy. His act in electing 
to receive an advancement lessens the value 
of his insurance contract and also the cash 
surrender value thereof. The whole trans- 
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action, however, takes place pursuant to 
and grew out of the privileges and rights 
conferred upon the insured by the original 
policy. When the money had been so ad- 
vanced or the so-called loan made to the 
insured, the amount which the company 
had agreed on the face of the policy to 
pay is lessened under the terms thereof. 
If the insured repays the money so ad- 
vanced the value of the policy automatically 
increases.” 


Policy loans have no maturity dates. 
The company can never compel repayment. 
There is no personal liability on the part 
of the insured for either principal or inter- 
est. The policy stands as the sole security. 
The charge of interest, if it can be truly 
said to be interest, on a policy loan is clearly 
appropriate in view of the fact that the 
advance permits the use of the money by 
an insured perhaps long prior to a time 
when it would otherwise be available under 
the terms of the policy. But it is at least 
a question as to whether this charge is 
interest at all. In New York Life Insurance 
Company v: Board of Assessors, 158 Fed. 462, 
the court said (p. 467): 


“This additional payment may be called 
‘interest,’ or it may be called an ‘additional 
premium.’ As a matter of fact it is essen- 
tially an additional premium paid by the 
policy holder in order to obtain the privilege 
of drawing down the earned reserve value 
of his policy. It is thereafter treated strictly 
as a part of the premium.” 


Mr. Justice Holmes, in affirming in Board 
of Assessors v. New York Life Insurance 
Company, 216 U. S. 517, said (p. 522): “This 
is called a loan But as the plaintiff 
never advances more than it already is abso- 
lutely bound for under the policy, it has no in- 
terest in creating a personal liability 
In form it subsists as an item until the 
settlement, because interest must be charged 
on it. In substance it is extinct from the 
beginning, because, as was said by the judge 
below, it is a payment not a loan.” 


Foundation of Life Insurance 


The life insurance business is based upon 
the assumption that interest will be collected 
regularly and at stated intervals and promptly 
reinvested, and compounding is thus the 
foundation of life insurance. No other basis 
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would permit continued operations and the 
discharge of the insurer’s obligations. Hence 
“interest” in life insurance parlance means 
compound interest or its equivalent, although 
rarely is the word “compound” actually 
found. It is interesting to note that the 
trial court as noted by the Missouri Su- 
preme Court so found in State of Missouri 
ex rel. Northwestern Mutual Life. Insurance 
Company v. Bland, et al., [11 CCH Life Cases 
56] 189 S. W. (2d) 542. 


Sustaining the ‘‘Illegal’’ Theory 


Basically the theories under consideration 
stem from the doctrine originating in Stauffer 
v. Northwestern Mutual Life Insurance Com- 
pany, 51 P. (2d) 390 (Washington). In that 
case, the policy provided that loans might 
be obtained in accordance with the table of 
loan values “not to exceed six per cent. 
annual interest.” The loan agreement pro- 
vided that if interest were not paid it should 
be added to principal and bear interest at 
the same rate. In that case there was only 
one loan, upon which no interest was ever 
paid. The unpaid interest was added an- 
nually to the amount of principal to form a 
new principal amount, which in turn bore 
interest until the next anniversary date of 
the policy. The process was automatic. 
There was thus an actual compounding of 
interest in the Stauffer case, and the court 
held that the provision in the loan agree- 
ment authorizing the practice was invalid as 
an attempted modification of the policy un- 
supported hy any new consideration. It was 
at least in part led to this conclusion by the 
erroneous assumption that the company had 
the right to sue for unpaid interest. 


The Stauffer case was followed in Wash- 
ington by Goodwin v. Northwestern Mutual 
Life Insurance Company, 83 P. (2d) 231. In 
the Goodwin case also there had been a clear 
compounding of interest, the repeated addi- 
tion over a period of years of unpaid in- 
terest to principal. It is true that there had 
also been additional loans for which the 
insured had signed notes for sums equiva- 
lent to the amount of the old loan with ac- 
crued interest, together with the balance 
actually paid to the insured. The court held 
that, under the particular facts involved, the 
new loans were not for the stated principal 
amounts. Although the court now recog- 
nized that the company had no right to sue 
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for interest, it otherwise followed the Stauffer 
case. 


Similarly, in McWilliams v. Northwestern 
Mutual Life Insurance Company (Ken- 
tucky Court of Appeals, December 6, 
1940), 147 S. W. (2d) 79, there was but 
one loan. There only two payments of 
interest were made. Interest unpaid upon 
the anniversary date was automatically added 
to the principal to form a new principal 
bearing interest at six per cent until the 
next anniversary date of the policy. There 
was an admitted compounding of interest. 
It should also be noted that in the MclVil- 
liams case the Kentucky court held that 
neither simple interest nor compound in- 
terest was properly chargeable but that “by 
the terms of the policy the interest became 
a separate debt at each maturing date it was 
not paid, and each installment of interest 
when it thus became a separate debt bore 
simple interest from that date until paid.” 


The fourth case from which the theories 
under consideration spring is Murray v. 
Prudential Insurance Company, 144 Pa. Super. 
178 [5 CCH Life Cases 518], 18 A. (2d) 
820. In that case there was but a single 
loan with unpaid interest added annually 
to the principal of the loan to form a new 
principal sum. The court held that the 
policy purported to contain all of the essen- 
tial features with respect to loans, and that 
therefore the loan agreement providing for 
addition of unpaid interest to principal was 
an illegal modification of the terms of the 
contract. The decision was then predicated 
upon the principle that the law did not 
favor compound interest even in the case 
of a life insurance contract. 


Single Loan Transaction 


Strictly speaking, it is fair to say that 
the four cases just referred to involve pri- 
marily an attack on a single loan transaction 
in connection with which interest has been 
repeatedly added to principal, there being 
no policy provision authorizing the addition 
of principal to interest, and the collection 
of interest subsequently thereon. The pres- 
ence of the provision authorizing the addi- 
tion of interest to principal and the collection 
of interest thereon in the loan application 
or assignments was held not to justify the 
practice because it was not supported by 


any valid new consideration. While the 
justification for construing the policy and 
loan agreements together, where not in 
conflict or inconsistent, rests in New York 
in part upon statute, the view that, where 
consistent, the policy, loan agreement and 
loan application should be construed to- 
gether would seem wholly sound entirely 
apart from statute. The loan agreements 
and the bookkeeping practice followed gen- 
erally give telling evidence that the insured 
understood and acquiesced in the insurer's 
construction of the policy. Furthermore, ir 
principle this construction does not violate 
the customary provision that the policy 
constitutes the entire contract, for in fact 
the policy contemplates a subsequent agree- 
ment or assignment containing in definitive 
terms the conditions of the loan, with re- 
spect to which the policy itself is silent. 


In Holland v. John Hancock Mutual Life 
Insurance Company, 279 N. Y. 218, the Court 
of Appeals said (pages 224-225): 


“The policy expressly provides that in- 
debtedness due to the company shall be de- 
ducted from the ‘full reserve.’ The loan 
agreement expressly provides that ‘in case of 
default in the payment of any premium or 
instalment thereof, on said policy, the Company 
may terminate said insurance, subject to any 
provisions of law or of the policy prescribing 
the conditions under which this right may be 
exercised, and may deduct the indebtedness 
hereby secured from the amount which 
would otherwise be the surrender value of 
the policy, and apply the residue thereof, 
if any, to the purchase of paid-up or ex- 
tended insurance, when such insurance is 
provided for by the terms of the policy, or 
pay it in cash if those entitled to receive 
it so elect.’ We do not say that a provision 
of the loan agreement inconsistent with the 
provisions of the policy would be enforce- 
able. That question is not before us. Here 
the provisions of the policy, though more 
complicated and more difficult for the un- 
instructed reader to understand, are entirely 
consistent with the provisions of the loan 
agreement; and the loan agreement is evi- 
dence that the assured understood and 
acquiesced in the construction placed upon 
the policy by the company.” 


Since the decision in the Murray case 
(March, 1941), the theories here under con- 
sideration have been pressed to the fullest 
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extent in New York; hence, these New 
York cases will furnish the basis for the 
continuation of this discussion. 


Is the Charge ‘‘Interest’’? 


It has been suggested heretofore that the 
interest charge on insurance policy loans is 
not really interest at all, and it would be 
a complete answer to the theories pro- 
pounded were the courts to hold that the 
so-called loan transactions were not loans 
at all and did not in any sense involve the 
payment or collection of interest. In a strict 
insurance sense that may well be true; but 
the answer would hardly be sufficient in the 
face of the decisions to which reference has 
been made, and the language employed in 
statutes relating to policy loans and of the 
policies themselves, even with detailed 
proof in regard to the exact nature of such 
transactions. It is assumed, therefore, that, 
while these transactions are wholly differ- 
ent from the ordinary commercial loan, 
there is in fact an interest collection, or at 
least a collection of such a nature as to 
permit the contentions that there is an 
illegal compounding or a collection of usuri- 
ous interest. 


The four cases already considered, while 
primarily involving the addition of unpaid 
interest to principal and the collection of 
interest thereon, without specific authoriza- 
tion therefor in the policy, represent the 
springboard from which the argument that 
loan transactions of the nature hereinabove 
outlined involve illegal compounding or 
usury, is derived. But in those transac- 
tions there is no direct addition of inter- 
est to principal, and the conclusion that 
interest is, in fact, added to principal is based 
upon an arbitrary breakdown of the trans- 
actions—arbitrary, because the breakdown 
disregards the actual form of the transac- 
tions. When subsequent loans were made 
in the illustrative case, each was for a new 
principal sum equal to or substantially 
equal to the then available total loan value 
of the policy without regard to the existence 
of the outstanding loan. The proceeds of 
each new loan were used to discharge the 
old indebtedness represented by the prin- 
cipal of the old loan and accrued interest 
thereon, if any, and to pay discounted in- 
terest in advance, if that was a nart of the 
transaction, the balance, if any, being paid 


to the insured or applied at his direction. 
In form interest is payable on the princi- 
pal of the new loan; and it is only due 
to the fact that a portion of the proceeds 
of the principal of the new loan has been 
used to pay interest items that it can be 
argued that this principal of the new loan 
has two components, namely, an element 
of principal and an element of interest. In 
such case it is urged that the subsequent 
collection of interest on the new principal 
involves in fact a collection of interest on 
interest and therefore compounding, which 
is illegal if not supported by some new 
consideration. The argument necessarily 
involves the contention that interest always 
maintains its character as interest. 


There is reasonable basis for the view 
that, even if the breakdown suggested is 
proper, no compound interest results. 


In Corpus Juris compound interest is de- 
fined as follows: 


“Compound interest is interest upon in- 
terest; where accrued interest is added to 
the principal sum and the whole treated as 
a new principal for the calculation of the 
interest for the next period.” (33 C. J., page 
179, Section 3). 


The text then states that there are two 
distinct methods of computing what is 
loosely termed “compound interest,” and it 
describes these methods in the following 
language: 


“By the first method periodical rests are 
made and at each rest the principal and the 
accrued interest thereon is combined into 
a new principal which bears interest until 
the next rest and so on; this method results 
in giving interest not only upon the princi- 
pal and upon the interest on the principal, 
but also in giving interest upon the interest 
on the interest and so on ad infinitum until 
payment, and this is what is meant by 
‘compound interest’ when the term is used 
in its strict sense. By the other method, the 
accrued interest is not combined with the 
principal but each installment of interest on 
the principal becomes itself a new principal 
which bears simple interest, but no interest 
is allowed upon the interest on the interest; 
and although this method is also sometimes 
called compound interest, it has been more 
correctly described as a middle course be- 
tween simple and compound interest.” (33 
C. J., page 179, Section 3). 
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When the circumstances of the hypo- 
thetical illustration are examined, it will be 
seen that there was no compounding of in- 
terest in any sense of the word, or by either 
of the above-described methods. There 
were no periodical rests at each of which 
principal and interest were combined auto- 
matically into a new principal bearing in- 
terest until the next rest. No installment 
of interest became a new principal sum 
upon which simple interest was charged. 
In each case the new loan was a separate 
And distinct transaction resulting from a 
specific request therefor by the insured. 
Each was in a specified principal sum, and 
interest in advance with proper discount for 
its prepayment was paid out of the proceeds 
of that advance. In addition to the payment 
of such interest, each respective prior ad- 
vance with accrued interest thereon was 
paid out of the proceeds of the subsequent 
advances as made. 


New York Authority 


The first of the New York cases involving 
the compounding theory is Mills v. Equitable 
Life Assurance Society, 262 App. Div. 907, in 
which the old loans and accrued interest, 
if any, were repaid out of the proceeds of 
the new along with such other payments as 
might be made, with the result that there 
was but one loan outstanding against the 
policy at any one time. Accrued interest at 
the time a loan was made on a date, other 
than an anniversary date, was collected 
from the proceeds of the new loan. In sus- 
taining the insurer’s practice, the court 
stated (pages 907-908): 


“During the period of about eighteen 
years prior to the lapse of the policy, the 
insured upon nine occasions obtained loans, 
or advances, from the company on the se- 
curity of his policy. None of the advances 
was ever repaid. After the first advance, 
part of the proceeds of each succeeding 
advance was used to satisfy or discharge 
the prior advance, plus accumulated interest 
thereon. The remainder of such proceeds 
was given to the insured in cash, and in 
some instances partly in cash and partly to 
pay premiums on the policy. Because part 
of the proceeds of each increased advance 
was used to pay accumulated interest on 
the prior advance, interest upon interest 
resulted as a fact. We hold that this was 


unavoidable, or at least that it was within 
the right of the company to use part of 
the proceeds of the advance to satisfy the 
prior indebtedness, including accumulated 
interest. The company was not required to 
keep separate accounts of new advances, 
with the past advances kept open to run at 
simple interest until an undetermined future 
date. Moreover, the insured indulged in 
the procedure without protest and as a 
party thereto, and, even if the unpaid inter- 
est upon its due date did not merge with 
and assume the character of principal, the 
plaintiff cannot now recover, as the right 
to retain compound interest when volun- 
tarily paid is unassailable. (Young v. Hill, 
67 N. Y. 162, 167.) The right to charge 
interest in advance on the policy loans is 
provided by the contract which states that 
the amount of any loan is ‘a sum which, 
with interest, shall not exceed the cash 
value at the end of the then current policy 
year... .’ Moreover, the practice of charg- 
ing interest in advance did not result in a 
charge of more than six per cent, inasmuch 
as an appropriate credit was given for the 
‘prepayment.’ ” 


It is to be noted that the court, while 
apparently taking the view that there was a 
collection of compound interest, sustained 
the insurer’s position upon the ground that 
compound interest voluntarily paid cannot 
be recovered (the general rule). The plaintiff 
in the Mills case had urged upon the court, 
among others, the decisions above referred 
to in the Stauffer, Goodwin, McWilliams and 
Murray cases, and it thus appears that the 
New York court rejected the theories repre- 
sented thereby and at the same time recog- 
nized the essential validity of the loan 
transaction practice. The Court of Appeals 
denied leave to appeal in the Mills case (287 


N. Y. $56). 


The next New York decision is Baker v. 
Equitable Life Assurance Society, 288 N. Y. 
87. Here there was a series of four loans, 
the proceeds of the last three being used 
to pay off the prior indebtedness plus accu- 
mulated interest to the date of each new 
loan as well as interest in advance on the 
new loan properly discounted. The loans 
were all made on dates between anniver- 
saries. The plaintiff claimed that the de- 
fendant had no right to deduct accrued 
interest as of the date of lapse, and that 
with respect to the loan transactions the 
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payment of accrued interest on prior loans 
resulted in illegal compounding. The per 
curiam opinion of the Court of Appeals 
reads in part (page 92): 


“As to interest on policy loans, defendant 
properly charged against the policy’s sur- 
render value, interest to the date of pre- 
mium default, even though that date was 
prior to the date when annual interest be- 
came due when insured was not in default 
as to premiums. Proof of the payment of 
compound interest on these policy loans, 
whether or not justified by the terms of the 
policy, does not entitle the beneficiaries to 
a credit, since the insured knew that the 
interest was being compounded, and failed 
to object thereto.” (Young v. Hill 67 N. Y. 
162, 167.) 


This decision was followed in point of time 
by Household Finance Corporation v. Goldring, 
263 App. Div. 524, affirmed without opinion, 
289 N. Y. 574, which related to a loan trans- 
action of more or less the same nature un- 
der Section 352 of the New York Banking 
Law. There it was claimed that the loan 
represented by a new note was void under 
that Section, which not only forbids charg- 
ing more than a specified rate of interest 
on small loans but also expressly prohibits 
compounding. In the Goldring case, the 
plaintiff sued upon a note executed at a 
time when interest on the old note was not 
yet “due” under the terms of the note. From 
the proceeds of the new note the old loan 
with accumulated interest to the date of 
the new note was repaid. The nature of the 
views expressed by the Appellate Division 
in the Goldrina case justifies a more lengthy 
quotation (263 App. Div. 524, 528): 


“We think that when the Legislature 
used the term ‘compounded’ in section 352 
of the Banking Law it must be deemed to 
have heen cognizant of the distinction be- 
tween contracts to pay interest upon inter- 
est thereafter to accrue and contracts to 
pay interest on interest which had fallen 
due and by action of the parties had been 
converted into principal, and did not intend 
to render criminal and void agreements 
which theretofore were legal. Indeed, the 
Statutes of this State enforce this practice 
whenever judgment is entered for the prin- 
cipal of a debt on which interest has ac- 
crued, since the judgment necessarily carries 
interest upon the interest which is included 


therein. Accordingly, if there had been de- 
fault in the payment of the defendants’ note, 
the plaintiff, upon entering judgment for 
the amount of the note and the accrued 
interest, would have been entitled to collect 
interest, though only at the usual rate, on 
the full amount. It is difficult to believe 
that the Legislature in the Banking Law 
intended to denounce a practice which, had 
the note been reduced to judgment, would 
have been expressly authorized. 


“This conclusion is confirmed by the pro- 
visions of section 353 of the Banking Law 
which require the lender to ‘permit payment 
to be made in advance in any amount on 
any contract of loan at any time,’ but pro- 
vide that ‘the licensee may apply such pay- 
ment first to all interest in full at the agreed 
rate up to the date of such payment.’ The 
effect of these provisions is to permit the 
lender, out of any payment made on account 
of the note, to discharge any interest then 
accrued, which may again be loaned either 
to the borrower or to others at interest, and 
to regard the unpaid balance as principal 
of the note on which interest will be pay- 
able. This, in effect, is precisely what oc- 
curred in the present case when the 


defendants availed themselves of the right 


to pay the note before maturity. The plain- 
tiff then ‘applied’ a portion of the proceeds 
of the new note to the interest ‘at the agreed 
rate up to the date of such payment’ and 
allowed the balance to remain as principal.” 


The court recognized that the loan trans- 
action was similar to the situation presented 
by the Mills case, stating (page 526): 


“Tt is not disputed and was, indeed, con- 
ceded on the argument, that if the defend- 
ants had paid their earlier note together 
with the accrued interest of forty-six cents, 
and had thereupon borrowed from the 
plaintiff the full amount thus paid or any 
other sum, no question of compounding in- 
terest would arise. It is contended, how- 
ever, that because the balance of the earlier 
note together with the interest of forty-six 
cents was not paid in cash to thé lender 
but was deducted from the proceeds of the 
new loan, interest has been compounded 
and the note is void. The realist must at 
once suspect that there is something wrong 
in such a paradox and that, both in theory 
and in practice, the transactions are identi- 
cal. When the lender deducts the accrued 


vrnrivtranavesanannvvveeutaavaneeapeavnvenpneenneenecnnesneveensonneeernatvenuevsnvaoceeevonenesesveevavnveensaonsaecenvvvenevevvennstcvinvcvnvvznvsevvvnvsnvavegtagnsnvsnvvegnvsevennevevneneranveoncoreeaeveveesneneseeeerenerenere 


LOANS ON LIFE 


INSURANCE 


PAGE 907 





Weveevvecoennveceecaveuavaovanneeeuveacnncevtsagecgecenetsncseenettneetne nea ese nee eve teense cneUcUene eee HEAUTTHLy 


interest from the proceeds of a new loan, 
the transaction differs in no respect from a 
payment of the interest in cash. (Compare 
Mills v. Equitable Life Assurance Soc. of 
U. S., 262 App. Div. 907.) The lender merely 
pays to himself the amount which is due 
for interest out of the sum which otherwise 
would be paid to the borrower and immedi- 
ately repaid by the borrower to the lender.” 


It is the common practice of insurers to 
furnish the insured with detailed statements 
of account in connection with policy loans 
which show the principal sum of the ad- 
vance, the amount of the prior advance paid 
off, if any, the amount of accrued interest 
on any prior advance collected, the amount 
of interest collected in advance with appro- 
priate discount, if any, and the disposition 
of the balance of the proceeds of the loan. 
In the Mills and Baker cases it appears that 
at times interest was paid in cash upon the 
then outstanding loan on the basis of the 
principal amount thereof, without protest 
by the insured; that the loan transactions 
themselves were never objected to by the 
insured; and that the loan agreement or 
loan applications, or both, signed by the 
insured evidenced the practice followed and 
the construction placed upon the policy by 
the insurer, all representing acquiescence 
by the insured. The compounding theory 
may be met, therefore, not only with the 
proposition that compound interest volun- 
tarily paid can never be recovered and that 
therefore the loan transactions are not the 
subject of attack, but also with the conten- 
tions that the transactions involved ac- 
counts stated, acquiescence and ratification, 
the practical construction of the parties, 
some or all of which found support in both 
the Mills and Baker cases. 


In September, 1945, the Missouri Su- 
preme Court decided State of Missouri ex rel. 
Northwestern Mutual Life Insurance Com- 
pany v. Bland, to which reference has been 
made. There, a loan had been obtained on 
the policy which was, from time to time, 
increased and never repaid. The insured 
executed, in all, eight assignment agreements 
in connection with the policy and made 
two annual interest payments. From 1931 
through 1938, when the policy lapsed, the 
company gave notice each year that interest 
had not been paid when due and had been 
added to principal. Upon lapse of the policy 
the entire indebtedness was deducted from the 


cash surrender value and the balance applied 
to the purchase of extended term insurance, 
which expired within a short while. The in- 
sured died a little over a year later. Had 
the compounding argument been sustained, 
the equity would have been sufficient to 
continue the extended term insurance in 
force to the date of death. 


The policy contained no provision au- 
thorizing the addition of interest to prin- 
cipal and the collection of interest thereon, 
The assignments expressly authorized com- 
pounding. The court held that the assign- 
ment and policy should be read together, 
and that together they constituted the en- 
tire loan contract; that the assignment did 
not alter or modify the terms of the policy 
but supplemented and completed it, a con- 
clusion which it viewed as being in complete 
accord with the understanding of the in- 
sured, as evidenced by his conduct. 


In Gustin, Admr. v. Sun Life Assurance 
Company of Canada, [11 CCH Life Cases 
262, 645] 152 F. (2d) 447, decided in De- 
cember, 1945, by the United States Circuit 
Court of Appeals, Sixth Circuit, a similar 
contention was made. The Sixth Circuit 
took the view on the merits that the policy 
loan agreements were lacking in consider- 
ation and therefore did not authorize the 
collection of compound interest, and further 
that they violated an Ohio statute to the 
effect that no conditions other than those 
contained in the statute should be exacted 
as a prerequisite to policy loans, forbidding 
the raising of the rate of interest from 
simple interest to compound interest. How- 
ever, in spite of this conclusion, the court 
found that the identical question had been 
decided in another case by an Ohio inter- 
mediate apnellate court, and that there was 
no convincing evidence that the law of Ohio 
was otherwise than as stated in that case. 
It therefore affirmed the judgment in favor 
of the insurer; hence, it follows that its 
views as to the merits are simply dicta. 


The Guerin Case 


The last decision in point of time presents 
the (to date) final refinement of what has 
been termed the compounding theory: 
namely, that the very same factual circum- 
stances establish that the practice of the 
nature involved in the loan transactions 
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under consideration results in usury, and 
that, usury being present, there is no valid 
indebtedness at all as of the lapse date. The 
case in point is Guerin as Executor, etc. v. 
New York Life Insurance Company, 184 Misc. 
530, rev'd 271 App, Div. 110. There the first 
of plaintiff’s two contentions was that pol- 
icy loans were illegal and void in that they 
were usurious. Each successive loan had 
been made upon a date other than the policy 
anniversary date; and it was claimed by 
the plaintiff that since the interest on the 
old loans was not due until the succeeding 
anniversary, the collection of accrued in- 
terest on each at the rate of six per cent to 
the date of the new constituted usury. As 
has been suggested, the insurer’s practice 
in making loans under the policies involved 
was for all practical purposes identical with 
the practice outlined in the illustration 
herein, and also with the method employed by 
The Equitable Life Assurance Society of 
the United States, which was the subject 
of attack in the Baker and Mills cases. The 
difference is found in the fact that in the 
latter cases the alleged excess interest was 
described by the plaintiffs as compound 
interest, while in the Guerin case it was 
characterized as usury. 


The lower court, in the Guerin case, in 
holding that the loan transactions were 
usurious, took the view (a) that, under the 
terms of the policies, interest on loans was 
payable on the anniversary of the policies 
and not otherwise; (b) that there was due 
on each policy but one interest installment 
in each vear; and (c) that on a date other than 
an anniversary date no interest could be 
demanded or taken because no interest was 
due. The court concluded that, because in 
the successive loans accrued interest was 
paid on the outstanding old loan, there was 
an exaction of a sum in addition to six per 
cent on the loans and hence there was usury. 


This decision was reversed by the Appel- 
late Division, First Department, on June 
14, 1946. The Appellate Division found 
that the conclusions reached by the lower 
court, as indicated, were in direct conflict 
with the provisions of the Insurance Law 
of New York, of the policies and of the loan 
agreements. It noted that the Insurance 
Law provides that loans shall be due and 
payable as provided in the loan agreement 
or policy and that the loan agreements ex- 
Pressly permitted the insured to repay the 


loan either in whole or in installments with 
accrued interest at any time before default 
in payment of premium. As to the provision 
for fixing an interest payment date, namely, 
the anniversary of the policy, it commented 
that such was required because insurance 
loans are not loans in the sense of having 
a fixed maturity, and that the construction 
placed upon the provision in question by 
the lower court would divorce the incident 
of interest from principal and give different 
maturity dates to each, a result never in- 
tended by the parties. It commented further 
upon the fact that the total indebtedness 
which the insured, under the terms of the 
loan agreement, might have discharged at 
any time would necessarily include interest 
accrued but ordinarily not payable until the 
next anniversary date, and that to hold 
otherwise would permit situations to arise 
in which there would be no security for 
the unpaid interest. The court cited the 
decisions in the Mills, Baker and Household 
Finance Corporation cases, to which refer- 
ence has already been made, in support of 
its conclusions. It concluded with the state- 
ment that the practices, to the extent at- 
tacked, were not such as would void the 
loans for usury, but that, on the contrary, 
they were affirmatively authorized by the 
New York Insurance Law and the decisions 
cited. 


Usury 


As to claims predicated upon any usury 
theory, there may be other considerations 
of moment. Usury, as pointed out in the 
Introductory Note relating to “TOPIC 4, 
USURY”, Restatement of the Law of Con- 
tracts, Volume 2 was not illegal under com- 
mon law. It has been made illegal by statute in 
most states as to some or all kinds of loans. 
The statutes are not identical in form and, 
even where there may be similarity, the 
decisions vary in different jurisdictions. 
Hence, New York will be used for the pur- 
poses of illustration. 


Elements of Usury 


To constitute usury there must be a loan 
and a taking or reservation of more than 
legal interest; and such taking must be in 
pursuance of a corrupt agreement (Western 
Reserve Bank v. Potter, Clarke’s Ch. Repts. 
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432 [N. Y. 1841]). The provisions of few, 
if any, insurance policies relating to loans, 
or the loan agreements generally used by 
insurers, will actually by their terms con- 
tain an illegal exaction of interest; hence, 
collection by the insurer, subsequent to the 
execution of any loan agreement, of any 
excess interest could not render the loan 
usurious. Matter of Accounting of Consalus, 
95 N. Y. 340 (1884). Furthermore, there is 
a distinction between a reliance upon usury 
as a defense and its use as an affirmative 
basis for recovery. Thus, in New York after 
a usurious debt was repaid neither the 
borrower nor anyone claiming through him 
could attack the transaction; and, if security 
was given, and subsequently appropriated 
in satisfaction of the debt, the transaction 
could not be attacked without a tender of 
principal and legal interest. Merchants Ex- 
change National Bank v. Commercial Ware- 
house Company, 49 N. Y. 635 (1872). These 
principles are expressly limited by statute, 
which permits the borrower or his personal 
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in a year after a usurious debt has been 
repaid, to recover excess interest payments; 
or where security has been given the bor- 
rower only may maintain an action to re- 
cover the security without a tender of the 
principal and legal interest (New York 
General Business Law, Sections 372, 377), 
Buckingham v. Corning, 91 N. Y. 525 (1883). 


Conclusion 


The theories which have been considered 
and those relating thereto present interest- 
ing questions about which much could be 
said, but these questions become more 
academic from day to day. The older forms 
of policies written under earlier statutes are 
passing out of existence. Under the more 
modern statutes and more modern policies 
there will be little, if any, room for these or 
similar questions, since the trend is ex- 
pressly to authorize the practices with re- 
spect to which the contentions considered 


representative to commence an action, with- 


have been raised. [The End] 





<=> 


Michigan Beneficiary Provisions Mandatory 


It is the opinion of the Michigan Attorney General, as expressed in a recent 
letter to Insurance Commissioner Forbes, that the requirement in the insurance 
code of that State to the effect that, “indemnity for loss of life of the insured is 
payable to the beneficiary if surviving the insured, and otherwise to the estate 
of the insured; all other indemnities are payable to the insured,” is mandatory 
and the language of individual companies may not be substituted. This was given 
in reply to an inquiry as to whether it was permissible for a group insurance 
carrier to set forth in detail just who the beneficiaries would be in the event that 
the beneficiary named had predeceased the insured employee, or in the absence 
of the naming of a beneficiary. 


Asks End of Additional G. |. Insurance 


The National Association of Life Underwriters has asked the assistance ot 
the Life Agency Management Association in seeking legislation to terminate 
the issuance of new National Service Life Insurance policies. Their reasoning 
based upon the assumption that the United States would maintain a standing 
army of at least a million which would be made up of new personnel every two 
years, was to the effect that such insurance sold at bargain rates is a serious 
encroachment on private insurance. Philip Hobbs, President of the National 
Association said that the important thing was that in the case of government 
insurance, administrative expenses could be charged to the national treasury. 
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What Price 
Marriage? 


By R. CRAWFORD MORRIS 


A discussion of intra-marriage litigation of personal torts by an Ohio attorney. 
Mr. Morris is associated with the firm of McKeehan, Merrick, Arter & Stewart 
of Cleveland, Ohio 


HE AUTOMOBILE SKIDDED over the 

icy pavement, hurtled across the tree-lawn 
and crashed against a tree. The dazed 
driver emerged from the wreck and assisted 
his injured lady passenger to the ground. 
It was 4:30 on the morning of March 5, 
1944, On April 8, 1944 a petition was filed 
in the Common Pleas Court against the 
driver, asking for the sum of $25,000 for 
personal injuries sustained by the lady- 
plaintiff while riding as a guest in an automo- 
bile that was being operated by the 
defendant in a wanton and willful manner. 
Counsel for the insurance company that in- 
sured the defendant-driver assumed the 
defense of the law suit and filed a general 
denial to the petition on June 15, 1944. On 
July 8, 1944 plaintiff and defendant were 
married. Thereafter counsel for the de- 
fense, learning of the marriage of the plaintiff 
to the defendant, filed an amended answer 
setting forth the fact of the marriage. Plain- 
tiff's demurrer to the amended answer was 
overruled and thereupon counsel for plaintiff 
filed a reply alleging that prior to their mar- 
riage plaintiff and defendant had entered 
into an “ante-nuptial agreement” in writing, 
whereby it was provided that the marriage 
should in no way affect the rights of the 
plaintiff to continue to maintain the law 
suit that she had previously filed against 
the defendant and to take any steps neces- 
sary to bring the matter to a final determi- 
nation. At the trial of the case counsel for 
the defense made a motion for judgment on 
the pleadings. This motion was granted by the 
trial court, which held that the rights of 
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the plaintiff were extinguished at the time of 
her marriage to the defendant and that the 
ante-nuptial agreement entered into between 
the parties was void as against public policy. 
Plaintiff appealed to the Court of Appeals,’ 
which affirmed the judgment of the trial 
court. 


In its opinion the Court of Appeals said: 
“Ohio has never recognized the right of a 
husband or wife to bring an action in tort 
against his or her spouse. Such an action 
is declared to be against public policy 
The fact that the marriage did not take place 
until after the accident which caused plain- 
tiff’s injuries had occurred does not change 
the rule. The policy of the law is to pro- 
mote domestic peace and felicity.” In ex- 
plaining the basis of this public policy the 
reviewing court, quoting from Ohio cases, 
said: “To give either the husband or wife 
the right to sue the other for injuries sus- 
tained by reason of a negligent act would 
strike at the very heart of the peaceable do- 
mestic relation of husband and wife, and 
further at the happiness of the family. The 
legislature will not be held to intend a re- 
peal of the settled rules of common law un- 
less the language employed by it clearly 
imports such an intention. . . . Until 
the legislature does so express its intentions 
the wife cannot maintain such an action 
against her husband to recover damages for 
a personal injury caused by his negligent 
act.” 


In holding that an ante-nuptial agreement 
which attempts to save for the wife the right 
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to continue to prosecute such action after 
marriage is void as against public policy 
the court declared: “A contract which at- 
tempts to grant a right which is against 
public policy is absolutely void.” Quoting 
from an early Ohio Supreme Court decision 
the reviewing court said: “The right of 
making a contract at pleasure is a personal 
privilege of great value, and ought not to be 
lightly restrained; but it must be restrained 
where contracts are attempted against pub- 
lic law, general policy or public justice.” 


Common Law 


A holding that a wife cannot maintain a 
tort action against her husband for personal 
injuries received by her through the negli- 
gence of her husband announces no new 
principle of law. At common law the hus- 
band’s dominion over the person and prop- 
erty of his wife was fully recognized,’ the 
husband and wife being considered in theory 
as one,® and that one was the husband.‘ 
The wife had no separate legal existence, it 
being suspended during marriage and 
merged in that of her husband.’ He was 


entitled to her society, her services, her 
obedience and her property,® the relation of 
husband and wife being such as to endow the 
husband with very great power and to place 


the wife under restraint." On this principle 
of a merger of husband and wife into one 
legal person depend almost all of the legal 
rights, duties and disabilities that either of 
them acquires by the marriage.’ However, 
the common law did not consider husband 
and wife as one person in all respects.’ In 
proceedings which from their very nature 
made husband and wife opposite parties, 
such as proceedings having for their object 
the dissolution of the marriage relation, the 
law recognized the wife as having a separate 
existence; in such proceedings the legal fic- 
tion of unity of person was not applied to 
the extent of destroying the rights of either 
spouse contrary to the principles of natural 
justice.” Then, too, courts of equity under 
the influence of the later Roman law and 
long before the changes effected by Mar- 
ried Women Property Statutes recognized 
the separate existence of the wife™ and re- 
garded her as a responsible subject of their 
jurisdiction, entitled to their protection and 
amenable to their decrees.” 


Within constitutional limits state legisla- 
tures have the power to enact such laws as 


to them seem wise and appropriate, affecting 
the relationship between husband and wife” 
and the legislatures of most states, follow- 
ing the modern tendency toward complete 
emancipation of women, have enacted legis- 
lation abrogating to various degrees the 
common law theoretical unity of husband 
and wife.* To what extent the common law 
doctrine has been abrogated by statute de- 
pends, of course, upon the legislative enact- 
ments of each particular jurisdiction. Some 
of the statutory provisions relating to mar- 
ried women evidence a legislative intent 
wholly to abolish the legal unity of husband 
and wife and to preserve to each the legal 
identity possessed prior to marriage,” while 
other statutes merely modify but do not de- 
stroy the common law unity of husband and 
wife, emancipating the wife for certain pur- 
poses but leaving her subject to the common 
law restriction for all other purposes.” To 
determine, therefore, what legal rights a wife 
has one must start with the common law 
doctrine as a basis and proceed from there 
to the statutes of the particular jurisdiction 
in question to see how fully the wife may 
have been emancipated by the legislature in 
question. 


Applying these rules to the question of 
the right of either spouse to maintain an 
action sounding in tort against the other 
for injury to person or property, we find that 
at common law the action cannot be main- 
tained, for the legal theory of unity of per- 
son would result in the anomaly of a person 
suing himself, which is repugnant to judi- 
cial theory." More often, however, the rea- 
son given by the courts for not allowing 
intra-marriage litigation of personal torts is 
that of public policy™ to preserve and 
promote domestic peace and tranquillity.” 
Starting with this basis of common law pro- 
hibition against the intra-marriage litigation 
of personal torts, one must look to the stat- 
utes for some legislative enactment remov- 
ing the common law disability. This 
involves the difficult problem of statutory 
interpretation, which throws one back to 
the decisions of the courts construing the 
statutes in light of their public policy con- 
cerning marriages. Married Woman’s Acts 
have been construed various ways, with 
sometimes the same language receiving al- 
most opposite construction at the hands of 
different courts.” Statutory provisions that 
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married women are emancipated from all 
disabilities on account of coverture have 
been held not to remove the common law 
prohibition forbidding intra-marriage litiga- 
tion of personal torts.” Similarly, provisions 
permitting a married woman to hold prop- 
erty as her sole and separate property have 
been held not to authorize such an action.” 
Even statutes conferring on a married 
woman the right to sue,” and in a few in- 
stances the right to sue as though she were 
unmarried and single,™ have been construed 
not to permit one spouse to maintain an ac- 
tion for personal tort against the other where 
the right to maintain such an action was not 
specifically granted, on the ground that the 
statute was in derogation of the common law 
and, therefore, must be strictly construed * 
and could not be construed to grant any 
greater power than its terms express,” or 
on the ground of public policy to promote 
domestic tranquillity.” On the other hand, 
certain jurisdictions construe such statutes 
liberally * and allow one spouse to maintain 
an action against the other for personal torts, 
while others do not recognize the existence 
of a public policy concerning the marriage 
relation which would prevent such an ac- 
tion.” Still others do not adhere to the rule 
requiring strict construction of statutes in 
derogation of the common law.” And, of 
course, by the express terms of some stat- 
utes“ a husband is subject to an action by 
his wife for torts resulting in personal in- 
jury. Whether a married woman may main- 
tain an action against her husband for personal 
torts committed by him during coverture, 
therefore, becomes a question of statutory 
interpretation of the given statutes of a 
particular jurisdiction. 


Ohio Legislature 


In the jurisdiction of Ohio the common 
law theory of the merger of the wife and 
husband into one person upon marriage was 
abrogated as early as 1846 by an act™ ex- 
empting certain classes of property belong- 
ing to the wife from payment of the debts 
ofthe husband. The act provided that prop- 
etty of the wife acquired by her before 
Marriage or during marriage by devise, gift 
or inheritance, or purchased with her sepa- 
rate money, should not be liable to be taken, 
by any process of law or chancery, for the 
Payment of her husband’s debts and that no 


interest of a husband in any chose in action, 
demand, legacy or bequest of his wife 
should be so liable unless such husband shall 
have reduced the same to possession, so as, 
by the rules of law, to have become the 
owner thereof in his marital rights. This 
act was amended about a year later™ so it 
could not be construed to make any such 
interest of the husband in the property of the 
wife liable to payment of his debts, either 
during the life of the wife or during the life 
or lives of the heirs of her body. 


In 1853 the legislature adopted a Code 
of Civil Procedure ™ by Section 19 in which 
it was provided that if a person entitled to 
bring any action be a married woman, she 
shall be entitled to bring such action within 
the respective times limited by this chapter 
after such disability shall be removed.” 


Four years later the common law doctrine 
was again abrogated by an act™ securing to 
married women such personal property as 
may be exempt from execution and enabling 
them, in all cases where their husbands 
failed to provide for the family, to make 
contracts in their own names for their own 
labor and the labor of their minor children. 
Under the provisions of this act the wife 
was empowered to commence in her own 
name and prosecute to final judgment and 
execution a civil action for recovery of all 
such personal property disposed of by her 
husband without her consent, or to collect 
such earnings. 


In 1859* married women whose property 
was appropriated for public use were made 
capable of doing all things which might be 
lawful or necessary for an owner to do in 
the premises as if they were unmarried and 
of full age. 


In 1861 the legislature repealed all but 
the act of 1859 and substituted therefor an 
act™ whose sweeping provisions went far 
toward emancipating womanhood and great- 
ly abrogated the common law doctrine of 
unity of person. This act incorporated the 
provisions of the repealed acts and further 
provided that any estate or interest, legal 
or equitable, in real property, or any per- 
sonal property including rights in action, 
belonging to any woman at her marriage 
or which might have come to her during 
coverture by tonveyance, gift, devise or in- 
heritance, or by purchase with her separate 
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money, or in the case of rights of action 
which might have grown out of any violation 
of her personal rights, should be and remain 
her separate property and under her sole 
control. In addition, any married woman 
in case of the desertion, incapacity or neg- 
lect of her husband was empowered to sue 
her husband for a judgment vesting her with 
the rights, privileges and liabilities of a 
feme sole, as to acquiring, possessing and 
disposing of property, real and personal, 
making contracts and being liable thereon, 
and suing and being sued in her own name. 
This act was later amended ® to give the wife 
the additional right to make in her own name 
contracts for labor and materials for im- 
proving, repairing and cultivating her sepa- 
rate property. 


In 1870 the legislature amended the Code 
of Civil Procedure to read: “When a mar- 
ried woman is a party, her husband must be 
joined with her, except, that when the ac- 
tion concerns her separate property, or is 
between herself and her husband, she may 
sue or be sued alone; and in every such case 
her separate property shall be liable for any 
judgment rendered therein against her, to 
the same extent as would the property of 
her husband were the judgment rendered 
against him. But in no case shall she be 
required to prosecute or defend by her next 
friend.” “ 


Later, in 1870, the legislature again 
amended this section “ so as not to affect the 
title of the husband to any personal property 
reduced to his possession with the express 
assent of his wife, provided that said per- 
sonal property shall not be deemed to have 
been reduced to possession by the husband 
by his use, occupancy, care or protection 
thereof, but the same shall remain her sepa- 
rate property unless by the terms of said 
assent full authority shall have been given 
by the wife to the husband to sell, encum- 
ber or otherwise dispose of the same for his 
own use and benefit. 


In 1874 the Code of Civil Procedure was 
again amended by the legislature “ to allow 
a married woman to sue or be sued alone 
where the action is upon a written obliga- 
tion, contract or agreement signed by her, 
or is brought by her to set aside a deed or 
will, or if she be engaged as owner or part- 
ner in any mercantile or other business and 
the cause of action grows out of or con- 


cerns such business. The amendment fur- 
ther provided that in all cases where she 
may sue or be sued alone the like proceed- 
ings shall be had and the like judgment 
rendered and enforced in all respects as if 
she were an unmarried woman. The act 
also gave her the benefit of all exemption 
laws of the state for heads of families, 


In 1879 the code was amended ™® to in- 
clude an action brought by a married woman 
to collect a legacy. 


In 1883 the code was further amended by 
the legislature “ to provide that if a person 
entitled to bring any action is a married 
woman, she may bring such action within 
the respective times limited by this chapter 
after such disability is removed; provided, 
however, that the disability shall not extend 
to rights of action concerning her separate 
property or growing out of or concerning 
business transacted in her own name. 


In 1884 the legislature amended the pro- 
visions of the Code of Civil Procedure of 
Ohio to substantially the same form in which 
they now are. The amendments* provide 
that: “A married woman shall sue and be 
sued as if she were unmarried, and her hus- 
band shall be joined with her only when the 
cause of action is in favor of or against both 
her and her husband,” and “Where a mar- 
ried woman sues or is sued like proceedings 
shall be had and judgment rendered and 
enforced as if she were unmarried and her 
property and estate shall be liable for the 
judgment against her, but she shall be en- 
titled to the benefits of all exemptions to 
heads of families.” 


In 1884 the statutes were again revised 
by the legislature “ and it was provided that 
the husband shall not be liable upon any 
cause of action existing against the wife at 
marriage, nor for a tort committed by her 
during coverture, nor upon any contract 
made by her, except to the extent of any 
separate property of the wife acquired by 
him under an ante-nuptial contract or other- 
wise. 


Finally, in 1887, an act was passed by 
the legislature“ known as the Married 
Woman’s Act, which included and super- 
seded all previous legislation on the sub- 
ject and practically emancipated a woman 
from the control of her husband. This act 
provided that “Neither husband nor wife 
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has any interest in the property of the other 
except as mentioned in Sections 3110 (hus- 
band must support the family) and 4188 
(widows’ allowances), but neither can be 
excluded from the other’s dwelling.” It was 
further provided that “A husband or wife 
may enter into any engagement or trans- 
action with the other, or with any other 
person, which either might if unmarried; 
subject, in transactions between themselves, 
to the general rules which control the 
actions of persons occupying confidential 
relations with each other.” It further pro- 
vided that “A married person may take 
hold and dispose of property, real or 
personal, the same as if unmarried,” and 
“Neither husband nor wife, as such, is an- 
swerable for the acts of the other.” With 
but slight modifications the provisions of 
this act of 1884 comprise the present-day 
statutes of Ohio“ concerning the emanci- 
pation of women from the disability under 
which they suffered at common law. 


Such are the statutes by which the legis- 
lature of Ohio has seen fit to depart from 
the common law theory of unity of persons 
upon marriage, in an effort to emancipate 
women and set them on an equal footing 
with men. But of what effect are those 
statutes? What does the statutory language 
mean and how has it been construed by the 
courts of Ohio? 


Ohio Courts 


In McLeary, a Married Woman, by her 
next Friend, P. B. Cole v. P. Snider & Co.,° 
the plaintiff, a married woman, had brought 
an action to enjoin the sale of crops grow- 
ing upon land acquired by her by devise 
from her deceased father and leased by 
her and her husband for one-half of the 
crops raised thereon. A judgment creditor 
of her husband had levied execution on this 
interest in the crops and was proceeding to 
have the same sold to satisfy his judg- 
ment against the husband. In granting the 
injunction the court considered the. act of 
February 28, 1846 and held that as by it 
the wife’s lands cannot be sold in favor 
of her husband’s debts, the crops thereon 
cannot be levied on until reduced to the 
husband’s possession as his, with her con- 
sent. In its opinion the court said," “By 
the common law, the husband had a right 
to the possession of the wife’s land and 


could lease it and sell this possessory right. 
* * * These rights are now very much 
qualified by statute, as to the class of lands 
described therein. * * * The object and 
Spirit of all these statutory provisions are 
defeated, if they do not extend as well to 
the proceeds and crops of her property as 
to the property itself, whether such pro- 
ceeds arise from the use of the property by 
the husband or a tenant. * * * The statute, 
(Swan, 256, sec. 180), which authorizes a 
landlord’s interest in crops to be sold on 
execution, only extends to crops on his 
lands—certainly not to these on lands of 
the wife, mentioned in the act of February 
28, 1846. * * * The object and spirit of this 
act, and the alimony act * * * require this 
construction. The statutes must all be con- 
strued together, to ascertain their object. 
* * * As by the act of February, 1846 * * * 
the wife’s land cannot be sold, the crops 
thereon cannot be levied on, until reduced 
to the husband’s possession as his, with her 
consent. * * * The act of February, 1846, 
should be liberally construed—as much so 
as a will. * * * The alimony statute * * * 
was designed to protect the wife’s property 
from waste. A Court of Chancery, acting 
by way of analogy to the statute, will pro- 
tect it from waste and enjoin its sale on 
execution issued against the husband, even 
in a case where there is a remedy by action, 
as at law.” 


In Smiley v. Smiley's Administrator™ a 
husband was indebted to his wife prior to 
their marriage and after his death she 
brought an action against his administrator 
to recover the debt. In denying recovery 
the court held that debts due to a woman 
are extinguished by her inter-marriage with 
the debtor and the Statute of April 3, 1861" 
does not enable her to recover the same 
from his estate after the husband’s decease. 
In this case the parties were married after 
the enactment of the Statute of 1861, which 
provides that the rights in action of any 
married woman belonging to her at her 
marriage shall be and remain her separate 
property and under her sole control. The 
argument was made by counsel that at 
the common law the husband by virtue of 
the marriage relation possessed the abso- 
lute right to reduce his wife’s choses in 
action to possession against her will, and 
therefore in the case of a debt due a wife 
from her husband since he was incapable 
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of reducing it further to his possession the 
common law held that the very act of 
marriage by operation of law operated as 
such reduction and extinguished the debt; 
but that with the enactment of the Statute 
of 1861 the legislature had removed the 
power of the husband to reduce his wife’s 
property to his possession against her will 
and that, therefore, the reason for the re- 
duction by marriage rule had ceased to have 
a basis for existence. To the able argument 
of counsel that “To decide the case at bar 
against us, the court must hold that there 
are some rights belonging to a woman at 
her marriage which shall not remain her 
separate property and under her sole con- 
trol” and that “if the legislature intended 
the exception why was it not made by ex- 
press provision?”, the court held that the 
legislature did not intend to create for the 
wife any new rights, but simply meant to take 
away the husband’s control over such rights 
as she had and that the Statute only oper- 
ates upon debts of hers not extinguished 
by marriage to the debtor. The opinion is 
too brief to shed further light on the court’s 
reasoning, but it would seem that the court 
had restricted their interpretation of the 
Statute by a common law rule whose very 
basis of existence rested on that common 
law disability of a married woman which 
the legislature had tried to abrogate by the 
Statute itself. 


However, in Hart v. Sarvis,* where sub- 
stantially the same facts were involved ex- 
cept that the marriage had occurred after 
the passage of the Act of 1887," the court 
held that an action will lie between husband 
and wife and debts due a woman are not 
extinguished by her inter-marriage with the 


debtor. In its opinion the court said:® “It 
is claimed that by the marriage the $2,000 
debt was extinguished. It was held in the 
[case cited as] 18 Ohio St. 543, that ‘debts 
due to a woman are extinguished by her 
inter-marriage with the debtor.’ This was 
the common law. It seems to me, however, 
that by the act of March 19, 1887, Secs. 
3108, et seq., it was the purpose of the 
legislature to do away with the common 
law rules in regard to the interests and 
rights of the husband or wife in the prop- 
erty of the other; to recognize them as 
separate and distinct individuals so far as 
property rights are concerned, and by Sec. 
3111, it is provided that ‘neither husband 


nor wife has any interest in the property 
of the other,’ except for support and dower, 
I think the common law is modified in this 
respect by the statute.” 


A year later another court of Ohio.reached 
the same conclusion after an exhaustive 
review of the statutory background con- 
cerning Married Woman’s Acts. In Brenne- 
man v, Brenneman™ plaintiff and defendant 
were married in 1859, divorced in 1886 and 
remarried in 1889. While divorced, defend- 
ant had paid plaintiff alimony which 
plaintiff gave back to defendant upon their re- 
marriage. Plaintiff then sued for this money 
and verdict was rendered for plaintiff over 
the refused request of defendant for a 
directed verdict on the ground that the 
plaintiff could not maintain an action at 
law against the defendant as long as the 
marriage relationship continued. In over- 
ruling defendant’s motion for judgment 
notwithstanding the verdict, the court held 
that under the provisions of the Act of 
1887," a married woman may maintain an 
action in her own name for recovery of a 
money judgment against her husband, not- 
withstanding the marital relation. 


In construing the Act of 1887 the court 
looked to “Part Three” of the Revised 
Statutes to ascertain just what remedies 
were provided for the enforcement of the 
rights of the wife, as all the provisions of 
the Code of Civil Procedure of 1853 were 
embraced within “Part Three.” One of the 
sections ™ there embraced provided that: 
“The provisions of this part, and all pro- 
ceedings under it shall be liberally con- 
strued, in order to promote its object, and 
assist the parties in obtaining justice; and 
the rule of the common law, that statutes 
in derogation thereof should be strictly con- 
strued, has no application to this part; but 
this section shall not be construed as to 
require a liberal construction of provisions 
affecting personal liberty, relating to amerce- 
ment, or of a penal nature.” In construing 
the effect of this section on all of “Part 
Three,” the court said: “It will be ob- 
served that section 4948, while it recognizes 
the rule that statutes in derogation of the 
common law must be strictly construed, 
abrogates that rule as to ‘Part Three’ and 
requires that part to be liberally construed, 
and retains the common law rule in the 
construction of statutes ‘affecting personal 
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liberty, relating to amercement, or of a 
personal nature.’ 


“This would seem to require a liberal 
construction of all the provisions of the 
civil code, those provisions which relate 
to personal and property rights, and the 
provisions made for the enforcement of 
these rights to be liberally construed, in 
order to promote the object of these enact- 
ments and ‘assist the parties in obtaining 
justice.’ ” 


The court then reviewed the various 
legislative enactments, noting that the right 
of a wife to bring an action in her own name 
against her husband at one time was limited to 
the action for divorce or for alimony; but that 
that exception was no longer to be found 
in the statute and no other exception ap- 
pears, and held™ that: 


the husband and wife to contract and deal 
with each other in all matters as to which 
they might contract if the marriage relation 
did not subsist between them, is the one 
exception that when the transactions are 
between themselves, that such transactions 
shall be controlled by the general rules 
which govern the action of persons occupy- 
ing fiduciary relations to each other... 
These general rules . do not preclude 
persons who occupy confidential relations 
toward each other from contracting with 
each other ... (and) their dealings will 
be upheld in all cases, except where the 
one has obtained an advantage over the 
other by reason of that confidential relation. 
... The amendment of 1884... gives her 
(the wife) the right to sue as a feme sole, 
and the Act of 1887 gives her the rights of 

a feme sole ... If 





“It must have been the 
intention of the legis- 
lature to confer upon a 
married woman a right 
to maintain an action 
against any person, upon 
ay cause of action 
which she may have 
against that person, 
regardless of the rela- 
tionship which may 
exist between 
In construing the stat- 
ute, which provided that 
“A married woman 
shall sue and be sued 


ber 22, 1939. 


A SETTLED MATTER 


“It is of course a settled mat- tion 
ter that a wife may not have a 
suit for damages against her 
husband for his tort. 
the common law rule and no 
statute has been enacted in this 
| state that disturbs it.” Hudson 
them.” v. The Gas Consumers’ Asso- 
| ciation, New Jersey Court of 
Errors and Appeals, Septem- 


there could be any 
doubt as to the scope 
and effect of this sec- 
4996, considered 
alone, when taken in 
connection with the 
rule laid down for the 
interpretation of Part 
Three, in section 4948, 
which says, ‘the provi- 
sions of this part, and 
all proceedings under 
it, shall be liberally 
construed in order to 
promote its objects and 
to assist the parties 


This is 








as if she were unmar- - F 7 
ried, and her husband 

shall be joined with her only when the cause 
of action is in favor of or against both her 
and her husabnd,” the court held®™ “And, 
if we are not mistaken in our construction 
of this section, it was the intention of the 
legislature to confer upon a married woman 
such rights as she would have if she were 
unmarried; and this right does not appear 
to exclude the right to bring an action 
against her husband for the recovery of a 
money judgment.” 


In its construction of the Act of 1887 the 
court said:® “(that Act) was radical in its 
Provisions, as to property rights of married 
women, and gives to them all the rights of 
unmarried women, and authorizes them to 
contract as if sole... It will be observed 
that the only restriction placed . ... upon 


in obtaining justice,’ 
can it be maintained 
that the legislature did not intend that the 
wife should have all the rights and all the 
remedies as against her husband, which she 
would have against any other individual if 
she were a feme sole? If the plaintiff was 
an unmarried woman and had loaned money 
to the defendant, would it be contended 
that she could not bring her action at law 
and recover a judgment against him? And 
shall we say that when section 4696 says, 
‘that a married woman shall sue and be 
sued as if she were unmarried,’ that she 
shall not have the right to recover as 
against her husband for money that she has 
loaned to him? Would this construction be 
such liberal construction as is required by 
section 4948, and would it promote the 
objects sought to be attained by these pro- 
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visions and ‘assist the parties in obtaining 
justice?? * * * These considerations lead 
me to the conclusion that under our inter- 
pretation of section 4996 under the rules 
laid down by section 4948, the court would 
not be authorized in holding that the plain- 
tiff had no legal capacity to sue, and that 
she could not maintain this action against 
the defendant. The motions are overruled.” 


In Hickle v. Hickle™ the court held that 
a husband could maintain an action against 
his wife for failure to support him. The 
court, in interpreting Section 5 of the Stat- 
ute of 1887,“ which reads: “In the inter- 
pretation of this act, unless the contest 
shows that another sense was intended, the 
word ‘property’ includes lands, tenements 
and hereditaments, money, goods and 
chattels, rights and things in action, and 
evidences of debt; but this enumeration 
shall not be construed to require a strict 
construction of other words therein.”, to 
require a liberal construction of all other 
parts of the statute™ on the principle of 
expressio unius est exclusio alterius, said:" 
“Tt seems to be evident from the sections 
quoted above, taken in connection with the 
subsequent sections of the act, that it was 
the intention of the legislature to place 
husband and wife, as to their rights and 
liabilities, upon a perfect equality. * * * 
This has been the tendency of our legis- 
lation for many years, commencing with 
the act of February 28, 1846; followed by 
the act of April 3, 1861, and subsequent 
acts, original and amendatory, all tending 
in the same direction and familiar to the 
profession. These acts and the many de- 
cisions of our courts under them, had, prior 
to the enactment of the act under consider- 
ation, to a great extent worked a revolution 
in the law of this state, as to the rights and 
liabilities of married women, and it only 
needed this last act to make it complete. 


“Counsel for defendant severely criticise 
the statute, and among other things say: 
‘That it is ill-considered, ill-advised and an 
extremely detrimental innovation, and as 
one commentator has expressed it, “There 
is no lawyer living or dead who knows 
what it means. It has never been adjudi- 
cated, but it ought to be, for it stands a 
Chinese puzzle upon the face of the Revised 
Statutes.”’ 


“We readily concede that the dead 
lawyers do not know what it means, and 
that there may be some living ones who 
do not; and further, that it is something 
of a puzzle, but not an insurmountable 
one. * * * 


“The ‘reform’ has taken place, and the 
wife is clothed with all the rights and 
remedies, and is subject to all responsi- 
bilities of a feme sole. * * * 


“Besides, we think it would be a strange 
and far-fetched conclusion to come to, that 
the law-making power after all the legis- 
lation before alluded to, removing the dis- 
abilities of married women, and defining 
the rights and liabilities of husband and 
wife, should have intended in the sections 
alluded to, or by the act itself, to get back 
to the common law. Such a conclusion 
would certainly be a very violent one. * * * 


“The act itself, as stated before, furnishes 
the rule for its interpretation. It is not to 
be strictly construed. * * * 


“It is true that the statute itself does not 
provide a remedy, nor does any section of 
the code specifically do so, whereby the 
husband is empowered to sue the wife. But, 
the statute confers a right, and it is the 
boast of the law, that wherever there is a 
right there is a remedy.” 


As we have seen before, prior to any 
legislation on the subject, equity looked 
through the unity of persons fiction and 
recognized a married woman as a feme sole 
for certain purposes, among which were 
suits concerning her separate estate. In 
Phillips v. Graves® the Supreme Court of 
Ohio held that the Married Woman Stat- 
utes® had not abridged or taken away 
from the equity courts such jurisdiction, 
as the legislative intention in enacting these 
statutes was to modify the legal rights and 
liabilities of married women, and that a 
married woman might bind her estate in 
equity and that equity had jurisdiction to 
enforce payment of the debt from her sepa- 
rate estate. In its opinion the court said:” 
“Thus a strange anomaly exists in English 
and American jurisprudence. Courts of 
law and courts of equity co-existent in the 
same realm—the former merging the legal 
existence of the wife in the husband—the 
latter recognizing her separate existence— 
the former declaring her incapable of ac- 
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quiring, holding, or disposing of property— 
the latter recognizing her ability to acquire, 
control and dispose of her estate—the former 
denying her capacity to contract, or to sue 
or be sued—the latter enforcing her agree- 
ments by granting relief both for and 
against her! 


“These statutes (act of 1861 and act of 
1866) do not, nor were they intended to, 
abridge the powers, or restrain or limit the 
jurisdiction of courts of equity, in relation 
to the separate estates of married women; 
but, on the other hand, they do enlarge the 
jurisdiction of the chancellor, in so far as 
the general property of married women is 
charged, by the force of these statutes, to 
separate property. 


“The legislative intention was to change 
the /egal status of married women, and 
declare their legal ‘rights and _ liabilities.’ 
The common law, in so far as its rules are 
incompatible with the provisions of these 
enactments, is abrogated or modified. The 
remedies therein provided may be enforced 
by courts of common-law jurisdiction. And 
to the extent that the courts of law are 
by these statutes invested with a remedial 
jurisdiction, heretofore exercised by courts 
of equity exclusively, the remedies are cumu- 
lative, and the jurisdiction concurrent.” 


Following this decision the Supreme 
Court six years later in the case of Levi v 
Earl™ held that the power of a court of 
equity to charge the separate estate of a 
married woman as it existed and was exer- 
cised prior to the acts of 1861” and 1866™ 
still exists, not only as to such separate prop- 
erty but also as to her separate property 
as defined by such statutes, except in regard 
to such contracts as she is authorized to 
make in her own name, upon which a remedy 
at law is given by such statutes. Applying 
these principles to the facts of the case of 
Levi v. Earl the court held that the endorse- 
ment by a married woman of a promissory 
note solely for the accommodation of her 
husband and as surety thereon is not suf- 
ficient to warrant a court of equity in pre- 
suming that she thereby intended to charge 
her separate estate with the payment of the 
same. 


In Rice v. Railroad Co™ the Supreme 
Court, following the above two cases, held 
that an intention to charge her separate 
estate will not be implied by a court of 


equity merely from the giving of a note or 

other obligation by a married woman. 
However, in Williams v. Urnston & Han- 

cock™ the Supreme Court reversed these 


_two cases on the ground that where a 


married woman, having a separate estate, 
executes a promissory note as surety for 
the maker, a presumption does arise that 
she thereby does intend to charge her sepa- 
rate estate with its payment. The court 
followed, however, the proposition of these 
cases that a court of equity had jurisdiction 
over her separate estate even after enact- 
ment of the statutes. 


In a case arising after the passage of the 
act of 1887, however, a Court of Common 
Pleas™ announced that since the passage 
of that act the doctrine of a wife’s separate 
estate in equity has no place in our law. 
In this case the court said:” “That act was 
intended to effect, and did effect a most 
radical and complete change in the law 
relating to the rights and liabilities of a 
wife. The whole doctrine of a wife’s sepa- 
rate estate in equity, and its liability to 
respond to certain of her contracts, was 
based upon the wife’s inability to make a 
contract binding upon her at law. The 
equitable doctrine of a separate estate grew 
out of and was dependent upon the dis- 
abilities of coverture. Such: disabilities no 
longer exist. They were cut up by the 
roots and destroyed by that act. A married 
woman no longer has a separate estate in 
equity. As that estate depended upon her 
legal disabilities, when the foundation was 
cut away the superstructure fell. Her prop- 
erty rights and power to contract are now 
precisely the same as those of a man or 
unmarried woman. Her contracts are bind- 
ing in law and enforceable by the ordi- 
nary legal remedies. There are no equities 
against her, where they would not arise 
in the case of an unmarried woman. Her 
estate is no longer held liable in equity on 
the theory that she cannot bind herself at 
law. Marriage, except as giving rise to a 
contingent right of the husband to dower 
and a distributive share of her personal 
estate. no longer affects the property of 
the wife. Formerly, when she entered into 
a contract which was for the benefit of her 
separate estate. or for her benefit, on the 
faith and credit of her separate estate, an 
intent to create a charge upon that estate 
was implied in equity, for in no other way 
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could effect be given to her agreements. 
To prevent fraud, equity, upon the theory 
of an implied intent, fastened a charge upon 
her estate, when good faith and the nature 
of the agreement required that the estate 
should respond. 


“But there is no longer any necessity for 
a resort to equity. All the wife’s property 
is now under her control. All her contracts 
are now binding in law. All the legal 
remedies are open to those who enter into 
contracts with her. No lien or charge on 
her property is created by her contracts, 
where it would not be in the case of an 
unmarried person. It is not necessary to 
resort to the doctrine of an implied inten- 
tion to create a charge upon her property 
in order to give effect to her agreements. 
Equity no longer reaches her through her 
separate estate, but the law now reaches 
all her property through her.” 


From the time of the first legislation,” 
the Statutes of Ohio controlling the limi- 
tations of actions had provided that if a 
person entitled to bring an action is at the 
time the action accrues a married woman, 
such person may bring such action within 
the period of limitations after such dis- 
ability is removed. In Ashley v. Rockwell” 
the Supreme Court had, before it, the 
precise question of whether the Married 
Woman’s Acts, attempted to emancipate 
woman legally, had by implication repealed 
that statutory disability concerning the 
limitations of actions. The court held that: 
“The act of April 3, 1861, constituting the 
real and personal property of a married 
woman her separate estate, and the pro- 
visions of section 28 of the Civil Code (now 
Revised Statutes, section 4996), authorizing 
her to sue and be sued alone, did not repeal 
by implication the saving clause in the 
statute of limitations securing to married 
women the right to maintain actions within 
the respective times limited after such dis- 
ability is removed.” It is to be noted that 
this disability was specifically removed by 
a statutory amendment™ to the effect that 
the disability of being a married woman 
shall not extend to rights of action con- 
cerning her separate property. 


In the case of Liggett v. Estate of Liggett™ 
the argument was made that the Statute 
of Limitations does not run against a mar- 
ried woman during the lifetime of her hus- 


band for the reason that there is such a 
unity of interest that public policy demands 
that she be not required to sue her husband, 
This case arose under the act of 1887,” after 
the Statute of Limitations had been expressly 
abrogated of its disability in favor of mar- 
ried women. The court in refusing to follow 
the argument said:® “The evident intent of 
the General Assembly being to absolutely 
emancipate the wife and place her on an 
equal footing with the husband there jis, 
therefore, now under our statutes, as I con- 
strue them, no more authority of law for 
exempting married women from the opera- 
tion of the statutes of limitations than there 
is for exempting married men therefrom. * * * 
I am, therefore, of the opinion that from a 
fair construction of the statutes of this state 
the common law doctrine of the unity of 
husband and wife, in so far as it would apply 
to this case, has been abrogated in Ohio, 
by statute.” 


In State v. Parker™ the court held that 
it was not larceny in the eyes of the law for 
a husband to appropriate property belong- 
ing to his wife, even where the parties were 
living apart at the time of the acts complained 
of. The court said: * “It is unquestionably 
true that under the common law and in the 
absence of statutes providing for and regu- 
lating the separate estates of married women, 
that no indictment could have been main- 
tained against either a husband or wife for 
the larceny or embezzlement of the goods 
and chattels belonging to the other. This 
doctrine was distinctly announced in Eng- 
land more than two hundred years ago, and 
has been consistently and uniformly main- 
tained since then. * * * This exemption 
of either from the crime of larceny in regard 
to the goods of the other has been chiefly 
placed on the ground of the legal unity of 
husband and wife by virtue of the marriage 
relation and is distinctly sustained in nu- 
merous well approved authorities. * * * 
But it is claimed that in the case at bar 
the law is wholly changed or modified by 
reason of the statute of the State of Ohio 
creating, providing for and defining the sep- 
arate estate of married women, * * * It 
seems to me that while the ancient law in 
respect to the property relation of the hus- 
band and wife had by reason of this statute 
undergone a great and radical change, the 
marital relation in its essential nature and 
the doctrine of the legal unity of the parties 
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by reason of that relation remains wholly 
undisturbed; the marital obligations of a 
patty are the same, the promises of each are 
binding as before, the husband is still liable 
to support, protect and maintain his wife, 
she is entitled to dower in his estate, and 
he to curtesy in hers, he is still liable as 
before the statute to respond for any torts, 
such as assaults, slanders, libels, etc., which 
she may be guilty of; and no one would 
claim for a moment that the statute author- 
izing her to hold the wages of her sepa- 
rate labor, would entitle her to charge her 
husband for her services in doing her house- 
hold duties. * * * And I cannot perceive 
that the separate property of the wife is 
now essentially different from the estate the 
huspand held before the enactment of these 
statutes, or now holds in regard to his own 
property, nor any good reason, if she could 
not be liable for larceny or embezzlement 
of his goods before the enactment of these 
statutes, why he can be held so liable in 
respect to her property since. 


“And in this case at bar I hold that it 
makes no difference in law, that they were 
living separate and apart at the time of the 
transaction, the legal relation still existed with 
all its results, and whatever of moral turpi- 
tude was manifested in this case by defend- 
ant, the offense, to-wit: stealing the goods 
of another was not perpetrated and the in- 
dictment in this case cannot be maintained.” 


In Hutchinson v. State of Ohio™ the court 
afirmed without discussion a conviction of 
a husband for arson of the property of an- 
other, where the building burned was owned 
by his wife. The syllabus reads: “Where a 
building to which a wife held the legal title 
was set on fire and burned under circum- 
stances indicating guilty complicity of the 
husband, and there is no evidence that she 
had any connection with the crime, an in- 
dictment charging him with arson is proper, 
rather than one charging him with intent 
to defraud an insurance company, although 
such may have been his intent.” 


In State of Ohio v. Phillips" however, the 
Supreme Court held that a wife could not 
be prosecuted for larceny where she had 
taken and converted to her own use per- 
sonal property of her husband, even where 
the statute defined larceny simply as the 
stealing of anything of value and despite 
the Married Woman’s Acts abrogating the 


common law unity of husband and wife. 
Although stating that the Married Woman’s 
Acts must be strictly construed as derogat- 
ing from the common law, the court really 
based its decision upon a public policy for- 
bidding larceny between spouses to protect 
the sanctity of marriage. In its opinion the 
court said: * “Common law rules have usu- 
ally been founded upon sound reason and 
considerations of public policy; and out of 
this fact has grown the safe maxim that 
statutes derogating from the common law 
should be strictly construed. Keeping this 
maxim in mind, we have found nothing in 
the statutes of Ohio, and nothing has been 
pointed out to us, which would justify a 
conclusion that the general assembly ex- 
pressly or impliedly abrogated the common 
law rule that neither husband nor wife can 
be prosecuted for a larceny of the goods 
of the other; and much less an intention to 
do so. Indeed we doubt that any member 
of that body had in contemplation such a 
result when he voted for the statutes which 
protect the individual rights of married 
people. The legislature was contemplating 
the expressed purpose of the statutes, and 
that only. They were not at that time con- 
sidering crimes and criminal procedure; and 
surely they cannot be presumed to have in- 
tended a thing which they did not clearly 
express and which is fraught with such far- 
reaching and radical consequences to the 
law of the domestic relations, for the abro- 
gation of the doctrine of the legal unity of 
husband and wife, when pushed to its logical 
conclusion, would not only create crimes. 
where there were none before, but would also 
authorize a husband or wife to maintain civil 
actions for tort against the other, such as 
actions for personal injuries, assaults, false 
imprisonment, or slander (15 Am. & Eng. 
Ency. Law, 2 ed., 857) thus multiplying a 
hundredfold the unhappy differences which 
have to be settled in the divorce courts. We 
cannot assume that the legislature intended 
this without very clear evidence of such 
an intention in the language of the statutes. 
x *k x 

“Moreover, the unity of husband and wife, 
as recognized in the common law, is founded 
not merely on a community of goods, but 
upon the recognized obligation of both to 
the family and to society. The unit of 
society is not the individual but the family; 
and whatever tends to undermine the family, 
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by the irrepealable laws of nature will 
crumble and destroy the foundations oi society 
and the state. So that the peace and 
sanctity of the home and family are the ulti- 
mate reason for the common law rule. We 
do not think that we can safely hold by 
mere infcrence, that the legislature has taken 
such a jong step in the direction of destruc- 
tive legislation.” 


Tn its opinion the court cited with ap- 
proval™ the majority opinion in the case 
of Thompson v. Thompson,” where the Su- 
preme Court of the United States held that a 
wife could not sue her husband for damages 
for assault and battery even under a statute 
of the District of Columbia authorizing 
married women “to sue separately for 
torts committed against them as fully and 
freely as if they were unmarried.” In this 
case it was the opinion of the majority 
that it was not the intention of Congress 
to revolutionize the law governing the rela- 
tion of husbands and wives between them- 
selves and that if it had been, the legislature 
would have expressed that intention in terms 
of irresistible clearness. Again the real 
basis of the court’s opinion seems not to be 
sound statutory construction of legislative 
intent, but a public policy to protect a 


marriage from the evils of intra-marriage 


litigation. Speaking of a possible liberal 
construction to allow such suits, the majority 
opinion said: “This construction would at 
the same time open the doors of the courts 
to accusations of all sorts of one spouse 
against the other, and bring into public 
notice complaints for assault, slander and 
libel, and alleged injuries to property of 
the one or the other, by husband against 
wife or wife against husband. Whether the 
exercise of such jurisdiction would be pro- 
motive of the public welfare and domestic 
harmony is at least a debatable question. 
* * * We do not believe it was the intention 
of Congress, in the enactment of the Dis- 
trict of Columbia Code, to revolutionize the 
law governing the relation of husband and 
wife as between themselves.” 


The minority, however, composed of 
Messrs. Justices Hughes, Holmes and Harlan, 
were of a different opinion and thought 
that a plain construction of the statute 
allowed a suit between spouses for personal 
torts. Speaking of the possible public policy 
of such suits, the minority opinion said: ” 


“If the words used by Congress lead to 
such a result, and if, as suggested, that 
result be undesirable on grounds of public 
policy, it is not within the functions of the 
court to ward off the dangers feared or the 
evils threatened simply by a judicial construc- 
tion that will defeat the plainly-expressed 
will of the legislative department. With 
the mere policy, expediency or justice of 
legislation the courts, in our system of goy- 
ernment, have no rightful concern. Their 
duty is only to declare what the law is, 
not what, in their judgment, it ought to 
be—leaving the responsibility for legisla- 
tion where it exclusively belongs, that is, 
with the legislative department, so long as 
it keeps within constitutional limits.” 


Speaking of construing the statute, the 
minority opinion said: “But the statute goes 
much farther. It proceeds to authorize mar- 
ried women ‘also’ to sue separately for the 
recovery, security or protection of their 
property; still more, they may sue, sepa- 
rately, ‘for torts committed against them, 
as fully and freely as if they were unmarried’. 
No discrimination is made, in either case, 
between the persons charged with com- 
mitting the tort. No exception is made in 
reference to the husband, if he happens 
to be the party charged with transgressing 
the rights conferred upon the wife by the 
statute. In other words, Congress, by these 
statutory provisions, destroys the unity of 
the marriage association as it had previously 
existed. It makes a radical change in com- 
mon law in this District. In respect of 
business and property the married woman 
is given absolute control; in respect of the 
recovery, security and protection of her 
property, she may .sue, separately, in fort, 
as if she was unmarried; and in respect of 
herself, that is, of her person, she may sue, 
senarately, as fully and freely, as if she were 
wnmarried, ‘for torts committed against her’ 
So the statute expressly reads. But my 
brethren think that notwithstanding the 
destruction by the statute of the unity of 
the married relation, it could not have been 
intended to open the doors of the courts 
to accusations of all sorts by husband and 
wife against each other; and, therefore, they 
are moved to add, by construction, to the 
provision that married women may ‘sue 
separately for torts committed against 
them as fully and freelv as if they were 
unmarried’ these words: ‘Provided, however, 
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that the wife shall not be entitled, in any 
case, to sue her husband separately for a 
tort committed against her person.” If the 
husband violently takes possession of his 
wife’s property and withholds it from her 
she may, Wnder the statute, sue him, sepa- 
rately, for its recovery. But such a civil 
action will be one in tort. If he injures or 
destroys her property she may, under the 
statute, sue him, separately, for damages. 
That action would also be one in tort. If 
these propositions are disputed, what be- 
comes of the wofds in the statute to the 
effect that she may ‘sue separately for the 
recovery, security and protection’ of her 
property? But if they are conceded—as | 
think they must be—then Congress, under 
the construction now placed by the court 
on the statute, is put in 
the anomalous position 
of allowing a married 
woman to sue her hus- 
band separately, in 
tort, for the recovery 
of her property, but 
denying her the right 
or privilege to sue him 
separately, in tort, for 
damages arising from 
his brutal assaults upon 
her person, I will not 
assume that Congress 
intended to bring about 
any such result. I can- 
not believe that it in- 
tended to permit the 
wife to sue the husband 9 “— 
for the detention, of 

her property, and at the same time deny 
her the right to sue him, separately, for a 
tort committed against her person. 





“I repeat that with the policy, wisdom or 
justice of the legislation in question this 
court can have no rightful concern. It 
must take the law as it has been established 
by competent legislative authority. It can- 
not, in any legal sense, make law, but only 
declare what the law is, as established by 
competent authority.” 

In Shilling v. State of Ohio™ the Court 
of Appeals distinguished the case of State v. 
Phillips“ and held that the conviction of a 
husband for malicious destruction of prop- 
erty belonging to his wife may be sustained 
where it appears that the husband and wife 
had separated or were in the act of sepa- 


CONTRARY TO PUBLIC 
POLICY 


“As has been stated it is con- 
trary to public policy in this 
state to permit one spouse to 
sue the other for negligent in- 
jury, and this closes the court 
to the action at bar brought by 
a resident of Michigan against | and the 
her husband for a tort com- 
mitted in Colorado.” Kircher v. 
Kircher, Michigan Supreme 
Court, June 5, 1939. 


rating at the time of the alleged. offense. 
It is clear from the opinion in this case 
that the court felt bound by the decision 
of the Phillips case unless it could be dis- 
tinguished and, not wishing to allow a hus- 
band to go unpunished for the malicious 
destruction of his wife’s property, proceeded 
to distinguish that case. Pointing out that 
the decision in the Phillips case was based 
upon a public policy to protect the sanctity 
of marriage for the benefit of society, the 
court stated that in that case the husband 
and wife were still living together, whereas 
in their case they “had separated or were 
in the act of separating” and, therefore, 
“the family unity was broken up.” The 
court then added, as an additional basis 
for its decision, its desire to punish the 
husband in this case, 
saying :* “A marked ad- 
vance has been made 
in the emancipation of 
married women in the 
last half century. The 
right to hold and con- 
trol property is now 
fully recognized in this 
state. The Married 
Women’s Act also pro- 
vides for a separation 
division of 
property. The act of 
the husband as shown 
by the verdict was of 
a malicious and unjus- 
tifiable character. It 
would seem shocking 
and also incredible that 
in the year of 1920 such an offense should 
go unpunished.” 





In 1922 a Court of Appeals decision™ 
followed the reasoning and decision of this 
case in holding that a husband who mali- 
ciously burned the dwelling house belonginy 
to his wife is guilty of arson in burning the 
property of another person, where they were 
separated or in the act of separating at the 


time of the burning. It is interesting to 
note that this opinion cited with approval 
the minority opinion in the case of Thompson 
v. Thompson, saying: “We cite this to call 
attention to the trend of strong judicial 
authority toward the principle that the 
Married Woman’s Acts extinguish the 
common-law rule of community of prop- 
erty of husband and wife.” 
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A similar construction and interpretation 
of Married Woman’s Acts occurred in con- 
nection with the question of releasing dower 
rights by contracts between husbands and 
wives. In DuBois v. Coen™®™ the Supreme 
Court held that under the act of 1887,” 
providing that married women might have 
the same freedom of contract that husbands 
have except that husbands and wives might 
not “alter their legal relations,” a husband 
and wife living together could not contract 
away their dower rights by a post-nuptial 
agreement. The majority opinion rests 
largely on public policy again, although 
statutory construction is discussed. The 
majority opinion stated:*” “Dower is not 
the result of contract, but is the creature 
of positive law, founded on reasons of pub- 
lic policy, and subject, while it remains 
inchoate, to such modifications and quali- 
fications as legislation, for like reasons of 
public policy, may see proper to impose. 
* * * However, we are constrained to the 
view that the right of contract given to the 
husband and wife under the section named 
has been limited by legislation relating to 
husband and wife found in other sections 
of the code. One of these limitations is 
contained in Section 8000, General Code, 
which feads as follows: ‘A husband and 
wife can not by any contract with each 
other alter their legal relations, except that 
they may agree to an immediate separation, 
and make provisions for the support of either 
of them and their children during the separa- 
tion. * * * A contract for mutual release 
by husband and wife in the property of the 
other after decease is an alteration of their 
legal relations. * * * It was the undoubted 
policy of the legislature, by the adoption 
of this section, not only to preserve the 
unity of the marital relation, but to preserve 
intact the property provisions which were 
made for one after the decease of the 
other. * * * It was not intended as an 
authorization to traffic in property of this 
character, thereby disturbing domestic 
felicity and the peaceful conjugal. relations 
naturally existing between husband and 
wife living together.” 


The minority opinion, however, felt that 
the statute plainly authorized such contracts 
and that by forbidding contracts between 
husbands and wives in alteration of their 
legal relations, the legislature meant con- 
tracts to dissolve or impair the marriage 


status and not mere property rights inci- 
dent thereto. In the language of the 
minority,” “I am confident that the term in 
question was used not with regard to prop- 
erty, or contracts in respect thereto, but 
had to do wholly with the marriage status, 
It was as if the general assembly had said 
to the husband and wife, for whose joint 
benefit it was legislating, you are free to 
contract with one another or with strangers, 
Buy one another’s property, loan one an- 
other of your money, engage in business 
generally. Do these things as if you were 
unmarried, All these rights and privileges 
are yours—but in one thing—one sacred and 
important matter, you cannot act. You can- 
not of your own choice or whim dissolve 
the contract which has made you man and 
wife.” 


Speaking of the intention of the legisla- 
ture, the minority said:™ “It is well to 
recall the underlying motive for the passage 
of the ‘Married Women’s Act’ of 1887. 


“As a matter of history the legislation 
was heralded at the time as the emancipa- 
tion of the female in her relation not only 
to her husband’s property but also as to 
what was theretofore termed her ‘separate 
estate.’ In respect to each other’s property, 
husband and wife were put on an absolute 
equality. The wife in respect to her power 
of entering into contracts generally was not 
only to be on a parity with men, but she 
was endowed with all the contractual privi- 
leges of a feme sole. 


“The Old World theory of the husband 
being ‘lord and master’ was supposedly 
given a knockout blow. * * * Therefore, if 
it was the intention of the general assem- 
bly to legalize contracts such as we have 
here under review, the judgment of this 
court in invalidating them constitutes a back- 
ward step in respect to the domestic rela- 
tions.” 


Of public policy regarding marriages the 
minority said: “Enough on the question 
of intention and construction. For a mo- 
ment let us enter the wider field of public 
policy. I insist that the effect of the judg- 
ment of the majority will result in a more 
frequent resort to the divorce courts by hus- 
bands and wives dissatisfied with respect 
to property. Among the causes leading to 
marital troubles, none is more prolific than 
disputes having to do with property rights 
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both in praesenti and in futuro. These contro- 
yersies are often subject to adjustment 
through contracts of the kind here under 
review. Such parties are now informed that 
all such contracts are invalid, and if validity 
is to be had as a condition precedent you 
must first be divorced. 


“Many married people are able to avoid 
the divorce courts, choosing to endure hard- 
ships, sometimes for the sake of mere ap- 
pearance, and more often for the sake of 
sparing their children added sorrow and dis- 
grace, I greatly fear that we are making 
it harder for people so situated, and the 
complication now added will prove to be the 
traditional ‘straw that broke the camel’s 
back’. 


“It is my belief that the general assembly 
in striking the almost feudal shackles from 
women, in the ‘Married Women’s Act’ of 
1887, was actuated by a strong and whole- 
some purpose of thwarting instead of en- 
couraging divorce.” 


However, in Hoagland v. Hoagland™ the 
Supreme Court held that a husband and 
wife living together could alter their legal 
relations by a post-nuptial agreement con- 
tracting away dower rights, where the 
agreement was made with a view to separa- 
tion, thus neatly distinguishing and limit- 
ing the DuBois case. In this case the ma- 
jority opinion pointed out that the statute 
forbidding contracts between husbands and 
wives which altered legal relations contained 
the provision “except that they may agree 
to an immediate separation.” This, the 
court reasoned, permits a contract between 
a husband and wife releasing dower where 
the parties are contemplating separation, 
although the DuBois case held that the 
term “legal relations” comprised not only 
marital relations but also dower rights. In 
its opinion the majority said: “In the 
construction of this section we are not bound 
by the strict interpretation given to those 
statutes which abrogate common-law rights 
and remedies, since the statute itself has 
changed the common-law status of the wife 
by giving her the rights of a feme sole and 
an unfettered power of contract in respect 
to her own and her husband’s property. 
** * Construing Sections 7999 and 8000, 
General Code, together, we think it quite 
apparent that by the former section husband 
and wife were given comprehensive powers 


of contract relating to ‘any engagement or 
transaction with the other;’ that by the fol- 
lowing section it was the legislative purpose 
to limit their contractual powers with re- 
spect to dower and distributive share, etc. 
(embodied in the act), to contingencies 
where they agreed ‘to an immediate separa- 
tion;’ that the language employed in Sec- 
tion 8000, General Code, denied husband 
and wife the privilege of altering their legal 
relations ‘except’ or in case they might agree 
to an immediate separation. By the use of 
the language so employed there is an im- 
plication that such ‘legal relations’ could be 
altered by a contract for an immediate sepa- 
ration; and, conversely, if no separation 
were contemplated, that then such legal re- 
lations could not be altered.” 


The court then added:™ “We are con- 
strained to this conclusion because of the 
fact that this court, before the passage of 
the husband and wife act, exercising its 
equity jurisdiction, upheld contracts between 
husband and wife for release of dower and 
distributive share where such contracts were 
made with a view to separation, and separa- 
tion occurred. We do not think that the 
Legislature, when it adopted the act of 
1887, granting the wife the feme sole power 
to contract, had any intention of curtailing 
at law a right which the wife theretofore 
had in equity.” 


The dissenting minority opinion attacked 
the majority opinion as judicial legislation, 
saying: “The construction of Sections 
7999 and 8000 by the courts of the state has 
thus far been consistent, but now the ma- 
jority of this court, perchance because it is 
not in accord with the wisdom of that leg- 
islation, has, in violation of its constitutional 
authority, invaded the legislative domain, 
and by judicial fiat has repealed the prohibi- 
tion and amended Section 8000 to read that 
a husband and wife contemplating separa- 
tion are permitted ‘to enter into an engage- 
ment mutually releasing each other’s right 
to dower and distributive share in the other’s 
property,’ and thereby has imposed upon the 
state, as statutory law, that which neither 
the Legislature nor the electorate ever en- 
acted, and has supported that decision, if 
support it may be called, solely by cases 
decided before the prohibition of Section 
8000 was enacted, and at a time, or times, 
when no such prohibition existed—decisions 
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that have no more application to the con- 
struction of this statute than has the Ser- 
mon on the Mount—and this, too, in an 
equity case, where equity could have re- 
quired the defendant in error to have 
cleansed her hands by a refund of the sum 
received under the prohibited contract, as 
a prerequisite to the maintenance of her de- 
fense.” 


At the common law a husband was en- 
titled to the consortium of his wife and 
could maintain an action against one inter- 
fering therewith,” whereas the wife had no 
redress save in the ecclesiastical courts.” 
In Westlake v. Westlake™ the wife brought 
suit against the father of her husband for 
alienation of her husband’s affections for her. 
In holding that the action might be main- 
tained, the court, speaking of the act of 1861, 
said:™ “This legislation, in effect, abolishes 
the common law unity of person in husband 
and wife, so far as that unity is represented 
solely by the husband, and in its stead in- 
troduces a rule analogous to that of the civil 
law, by which the wife is so far regarded 
as a distinct person, that she may have her 
separate property, contracts, credits, debts, 
and injuries growing out of a violation of any 
of her personal rights, all of which shall be 
and remain under her sole control; and in 
matters concerning them, or any of them, 
she may sue or be sued alone. * * * Is the 
right of the wife to the consortium of the hus- 
band one of her personal rights? If it is, 
then the statute makes the right of action 
growing out of an injury to the right, the 
separate property of the wife, for which the 
code gives her a right to sue in her own 
name. Before marriage the man and woman 
are endowed with the same personal rights. 
* * * Tn this state, neither the husband nor 
wife unconditionally surrenders their per- 
sonal rights by consummating the contract 
of marriage. On the contrary, each acquires 
a personal as well as legal right to the con- 
jugal society of the other, for the loss of 
which either may sue separately.” 


While the majority felt that when the 
statute reserved to the wife as her personal 
property all rights in action which might 
have grown out of a violation of any of her 
personal rights, it included within the mean- 
ing of the phrase “personal rights” all such 
rights each spouse possessed prior to mar- 
riage, as well as their right to conjugal so- 


ciety which each acquired upon marriage. 
The minority opinion, however, declared 
that the statute granted no new rights in the 
wife where none existed before, but merely 
allowed to the wife as her separate property 
any existing rights she might have at the 
common law. In its opinion the minority 
said:™ “The act of April 3, 1861, ‘concern- 
ing the rights and liabilities of married 
women’ (S. & S. 389), does not create a 
cause of action in right of the wife, where 
none existed before, but merely declares that 
rights in action, which ‘have grown out of 
the violation of any of her personal rights, 
shall be and remain her separate 
property, and under her sole control.’ It 
was not the object of the statute to create 
new liabilities against third persons in favor 
of the wife, but to prescribe what property 
and rights in action should, as between the 
husband and wife, be the separate property 
of the wife. What constitutes her personal 
rights, or a right in action for their viola- 
tion, is left to be determined by the common 
law. At common law, the wife had no such 
right as is recognized in this case. 2 Shars- 
wood’s Black, Comm, 142, 143, 


“For the violation of every common-law 
right, there was a common-law remedy; and 
no action that could not have been main- 
tained jointly by the husband and wife, for 
the violation of the personal rights of the 
wife, before the statute was passed, could be 
maintained after the passage of the statute. 
That act did not change the common-law 
right or the common-law remedy, but mere- 
ly declared the right which was the subject 
of the action, to be the separate property of 
the wife. By section 28 of the code, as 
amended, she was authorized to sue in her 
own name; but that section does not create 
a cause of action where none existed before. 
It was merely intended to prescribe the 
cases in which she may sue and be sued 
alone.” 


This case was cited with approval and 
followed in Flandermeyer v. Cooper,” in 
which the court had before it the statute 


of 1887.2" The court said: “It is very 
clear that originally the common law rec- 
ognized no such right in the wife . . . upon 
the theory that the wife’s personality merged 
in that of her husband . . . Now the legal 
status of the wife has been changed by leg- 
islation. Her legal personality is no longer 
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merged in that of her husband. By force of 
the several statutes in this state in reference 
thereto The right of action grow- 
ing out of an injury to her personal rights 
is her separate property for which she may 
maintain an action in her own name. The 
right of the wife to the consortium of the 
husband is one of her personal rights. * * * 
A statutory right can not change except by 
action of the law-making power of a state. 
But it is the boast of the common law that: 
‘Its flexibility permits its ready adaptability 
to the changing nature of human affairs.’ 
So that whenever either by the growth or 
development of society or by the statutory 
change of the legal status of any individual 
he is brought within the principles of the 
common law, then it will afford to him the 
same relief that it has theretofore afforded 
to others coming within the reason of its 
rules. If the wrongs of the wife are the 
same in principle as the wrongs of the hus- 
band, there is now no reason why the com- 
mon law should withhold from her the 
remedies it affords to the husband.” 


In Griffen v. Cincinnati Realty Co. the 
court, in following the Flandermeyer case, 
said:"” “But there has been a gradual 
emancipation of married women since Black- 
stone’s benighted day, which in Ohio, at 
least, has culminated in a series of statutes 
establishing her legal equality with her hus- 
band in everything except the right of suf- 
frage. In all other respects she possesses 
the privileges and prerogatives of an un- 
married woman; and though, it may sound 
a bit paradoxical, this includes the privilege 
of enjoying her husband’s consortium and 
of complaining when she has been deprived 
thereof, * * * We therefore conclude that 
the wife has exactly the same right of ac- 
tion as the husband in such cases; and as 
the husband might sue for loss of the con- 
sortium of his wife in the event of her in- 
jury, without alleging wilfulness or malice 
on the part of the tort-feasor, so the wife 
may maintain an action under the same cir- 
cumstances. A contrary view would seem 
to necessitate a disregard of legislative in- 
tent, and a retrogression to the antiquated 
doctrine of Blackstone. We are not so 
jealous of the privileges bestowed upon hus- 
bands by the common law, nor so insensible 


to the spirit of the times, as to adopt such 
views,” 
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There are other cases construing the Mar- 
ried Woman’s Acts of Ohio but none that 
shed any further illumination on the status 
of married women under these statutes. 
From the cases so far reviewed it is clear 
that each court’s interpretation depends 
partially upon the decision that court wished 
to reach in the particular case before it, 
and partially upon what considerations of 
public policy it felt bound to protect, as 
well as upon the exact language of the stat- 
ute to be interpreted. The inevitable result 
of this is more confusion. One court says 
that the Married Woman’s Statutes are not 
to be construed strictly, but liberally in ac- 
cordance with their spirit.“ Another court 
announces that they are in derogation of the 
common law and, therefore, must be strictly 
construed. Still another court holds that 
they should be as liberally construed as a 
will?” It has been said that the legislative 
intention in enacting the statutes was to 
modify or enlarge the legal rights and lia- 
bilities of married women.™ The evident 
intent was absolutely to emancipate the wife 
and place her on an equal footing with the 
husband in respect to their rights and lia- 
bilities’ It was not the purpose merely 
to codify the common law in defining the 
rights and liabilities of husbands and 
wives.” On the other hand, the statutes 
did not create any new rights for married 
women but simply took away the husband’s 
control over those which she already had.™ 
Yet the Married Woman’s Acts and the de- 
cisions under them have worked a revolu- 
tion in the law of Ohio and effected a radical 
change in the rights and liabilities of mar- 
ried women. The common law, insofar as 
it rules are incompatible with the provisions 
of the statute, is abrogated or modified ™ 
and the rights and powers of married women 
are materially changed and enlarged.” The 
whole doctrine of the wife’s equitable sepa- 
rate estate was cut up by the roots and de- 
stroyed.* And yet the legislature, in 
enacting a statute so in accord with equita- 
ble rules, did not intend to oust courts of 
equity of a jurisdiction exercised since the 
earliest times.” All statutes relating to the 
rights of husband and wife must be exam- 
ined together to observe their relative 
bearing upon any particular question,” and 
to ascertain their object.™ The legal effect 
of the statutes as to the property rights of 
married women is to place the husband and 
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wife upon exact equality as to the property 
of each other, The statutes were designed 
to cut off the common law rights of the 
husband and give the wife freedom from him 
and if such freedom were to be denied or 
limited, such denial or abridgment must be 
found in some express provision of the leg- 
islation of the state and cannot be enjoined 
by the court.“ The undoubted policy of the 
legislature in forbidding a husband and wife 
from contracting to alter their legal rela- 
tions was not only to preserve the unity 
of marital relations, but also to preserve intact 
the property divisions which were made for 
the benefit of one after the death of the 
other.“ Where, however, an agreement to 
sever property relations is made with a view 
to separation, then the agreement is valid 
and authorized by the statute.™ The stat- 
utes were intended for the wife’s benefit 
and protection in the enjoyment of her 
separate estate.™ 


The obvious purpose of the statute allow- 
ing a married woman to sue alone in certain 
cases was to remove the disability of cover- 
ture. The Married Woman’s Act gives 
married women all the rights of unmarried 
women, authorizes them to do all other acts 
which could lawfully be done by their hus- 
bands and places upon them the same and no 
other restrictions than are placed upon their 
husbands,™ in everything except the right 
of suffrage.™ The wife is now clothed with 
all the rights and remedies available to and 
is subject to all the responsibilities of a 
feme sole.™ 


From the language of the preceding para- 
graph it would seem that a wife could sue 
her husband for personal torts committed 
by him if she is to be treated legally, as this 
language says she is, truly as a feme sole, 


Intra-Marriage Litigation 
of Personal Torts in Ohio 


We started with the common-law doctrine 
that the wife and her husband were as one 
person legally, and the wife had no legal 
rights or existence apart from him.” We 
then traced the growth of the legislative en- 
actments in abrogation of this doctrine in 
their attempt to emancipate married 
women.™ Finally, we have examined the 
interpretation given these statutes by courts 
in an effort to find out just how far these 


statutes were allowed to go by the courts 
in the legislative attempt to emancipate 
married women.’ A study of these three 
factors should clearly reveal the status of 
married women today, but after studying 
them, where are we? The common law 
status of married women is clear, it is nil, 
except for certain protection afforded by 
courts of equity. The statutes are poorly 
worded, ambiguous and often misleading, 
and the constructions placed on them by the 
courts are so varied and colored by the de- 
sires of the courts to substantiate their 
decisions or to promote a nebulous public 
policy as to render the present status of 
married women doubtful. Yet these three 
factors are the only ones to guide a court 
in passing on the question of whether a 
married woman may sue her husband for 
personal torts committed by him. It is lit- 
tle wonder that the courts themselves have 
difficulty in reaching sound conclusions, or 
in substantiating those they do reach. 


The first Ohio court faced with the pre- 
cise question of whether a wife may sue her 
husband for personal torts committed by 
him was the Court of Appeals for Lucas 
County. In the case of Finn v. Finn™ the 
wife brought a tort action against her hus- 
band for personal injuries sustained by her 
during marriage, when her husband negli- 
gently drove the automobile into a tree. 
The defendant filed a motion for judgment 
on the pleading, which was sustained. In 
affirming the judgment for defendant the 
Court of Appeals relied on the already fa- 
miliar reasoning of the Ohio courts: (1) 
that the wife could not maintain such an ac- 
tion at common law and that the Married 
Woman’s Acts conferred on her no new 
causes of action; (2) that the legislature 
knew of the common law rules and had they 
intended to so far depart therefrom, they 
could have expressly declared that a wife 
could sue her husband for personal torts, 
and not having done so expressly, they there- 
by did not intend to permit such actions;™ 
and (3) that a strong public policy required 
the courts to protect the sanctity of marriage 
from the evils of intra-marriage litigation. 
The court, of course, justified its decision 
by quoting from those decisions favorable 
to this construction and by ignoring the un- 
favorable decisions, with special use of those 
dicta ™ wherein previous courts had volun- 
teered to pass on the question of suits be- 
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tween spouses for personal torts, usually 
when deciding the related question of lar- 
ceny between husband and wife. 


In its opinion the court, concerning the 
first reason enumerated above, said: “The 
theory of the common law was that the iden- 
tity of the wife was merged in that of her 
husband, and that because of the identity 
of person in husband and wife neither could 
maintain an action at law against the other. 
*** By progressive legislation the common- 
law limitations on the rights of married 
women have from time to time been re- 
moved, so that in Ohio the rights of mar- 
ried women stand on an equality with that 
of married men, * * * The statutes of this 
state will be searched in vain for any pro- 
vision expressly permitting the husband or 
wife to sue each other 
for injuries to the per- =,——— 
son or property of 
either. That the wife 
may sue in her own 
name and right upon 
any cause of action 
which she may have, 
whether it arise out of 
contract or out of in- 
jury to her person or 
property, is beyond dis- 
pute in this state. (Sec- one. 
tion 11245, General 
Code.) These enabling 
statutes, however, con- 
fer on her no new 
causes of action. They | 
have only conferred 9 ———————— 
upon the wife the same 
rights with reference to property, and the 
maintaining of actions in court, as were there- 
tofore possessed by the husband. The right 
of the wife to maintain an action in her own 
name against third parties for wrongs sus- 
tained by her through the action of such 
third parties has been sustained by the Su- 
preme Court in Westlake v. Westlake, 34 Ohio 
St, 621, and in Flandermeyer v. Cooper, 85 
Ohio St., 327. That the enabling statutes 
above referred to were not intended by the 
Legislature to confer upon either husband 
or wife the right to maintain civil actions 
for tort against the other was the opinion of 


the Supreme Court expressed in the decision 
of State v. Phillips, 85 Ohio St., 317.” 


Concerning the second reason, it had this 
to say: “It must be presumed that the 


, 





FROM A BARBAROUS AGE 


In Crowell v. Crowell, 180 
N. C. 516, the court declared, 
“It must be remembered that 
there is not, and never has been, 
any statute in England or this 
State declaring that ‘husband 
and wife are one and he is that 
It was an inference drawn 
by courts in a barbarous age, 
based on the wife being a chat- 
tel, and therefore without any 
rights to property or person.” 


legislators knew the policy of the common 
law, as established by centuries of judicial 
decisions. Had it been the intention of the 
Legislature to permit husband and wife to 
sue each other for injuries to the person or 
property caused by the other, it surely 
would have so declared by express and clear 
legislative enactment. To make such a 
radical change in the policy of the common 
law by judicial construction would be 
equivalent to such legislation.” 


Finally, concerning public policy, the 
court said: * “While the common-law unity 
of person in the husband and wife no longer 
prevails, nevertheless the marriage cere- 
mony does constitute a new relationship 
whereby the parties assume a different re- 
sponsibility toward each other and toward 
society. As husband 
and wife, there is at 
least a unity of interest 
in the establishment of 
ahome. The home has 
been looked upon as 
constituting the basis 
of our civilization and 
the strength of our 
government, Love of 
home is regarded as 
the greatest safeguard 
of our institutions. The 
growing volume of di- 
vorce cases is cause for 
apprehension as to the 
future of our domestic 
stability. It would 

~- / seem that any policy 

that may add to the 
causes for dissension between husband and 
wife would be of doubtful benefit. The 
intimate relations of home life might easily 
become the source of fruitful litigation. 
Shall a misplaced chair over which husband 
or wife falls furnish the grounds for an 
alleged negligence? If such is to become 
the policy of the law, if such a radical change, 
so vitally affecting the legal status of hus- 
band and wife, is to be made, it should be 
made by clear and express legislation and 
not by judicial construction.” 


In addition, the court bolstered its opin- 
ion by quoting from the majority opinion 
only of the United States Supreme Court 
in Thompson v. Thompson,” and from the 
Ohio Supreme Court opinion in State v. 
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Phillips™ concerning their talk of public 
policy. 


The same question came before the courts 
of Ohio shortly thereafter in the case of 
Leonardi v. Leonardi.™ In this case the wife 
sued the husband, who was insured, for 
injuries sustained through his negligent 
operation of an automobile. The parties 
were married prior to the accident. De- 
fendant’s demurrer was sustained by the 
trial court on the ground that a wife could 
not recover damages from her husband for 
an injury caused by his negligence. In 
affirming this judgment the court of ap- 
peals relied on the familiar reasoning that 
the Married Woman’s Acts did not create 
any new grounds of recovery in the wife 
which did not exist at common law, that the 
legislation had not expressly changed the 
common law and only by express language 
could it have intended to repeal its settled 
rules, and that a strong public policy de- 
manded that marriage be protected against 
such litigation. The court pointed out that 
at the common law the husband could not 
sue his wife for her torts, that the legislature 
had never acted to increase the husband’s 
rights in this regard and, therefore, it could 
not be presumed that the legislature in- 
tended to relieve the wife from this marital 
inhibition without giving to the husband 
the same legal right. The court quoted 
from the dictum in State v. Phillips™ and 
from the majority opinion in Thompson v. 
Thompson,™ as had the courts in the case 
of Finn v. Finn Nowhere did this court 
refer to the already decided case of Finn v. 
Finn,”™ adjudicating this same question, 
although the court went beyond the jurisdic- 
tion of Ohio to discuss cases arising in other 
jurisdictions. In its opinion the court 
said:™ “Nowhere has the Legislature of 
this state changed the common-law prin- 
ciple preventing the husband from maintain- 
ing an action for a tort committed by his 
wife upon him. His non-liability under the 
common law remains as it has ever been. 


“In the absence of direct legislation re- 
lieving the wife of her common-law dis- 
ability to recover from her husband for an 
injury caused by his negligence, it should 
not be presumed that the Legislature in- 
tended to relieve the wife from this marital 
inhibition without giving to the husband 
the same legal right. 


“To give either the husband or wife the 
right to sue the other for injury sustained 
by reason of a negligent act would strike at 
the very heart of the peaceable domestic 
relation of the husband and wife, and, fur- 
ther, at the happiness of the family.” 


It is interesting to note that in this case 
the argument was made that the husband 
was only a nominal party and that the real 
party in interest was the insurance com- 
pany insuring the defendant-husband, The 
court dismissed this argument on the 
grounds that the fact of insurance did not 
appear on the record, saying: “It is fur- 
ther urged that the husband is only a 
nominal party in this case; the real party 
being the indemnity company which has in- 
sured the husband against damages arising 
from his negligence. 


“The fact, if it is a fact, that the husband 
was so protected, does not appear in the 
record in this case. This is a sufficient 
answer to this claim of the plaintiff.” 


From this language the inference would 
seem to arise that had the fact of insurance 
appeared in the record, that fact might have 
made some difference in deciding the ques- 
tion of the wife’s right to sue the husband 
for personal torts. In the absence of ade- 
quate legislation protecting the insurance 
company from collusive suits between hus- 
bands and wives, this would seem to be a 
dangerous basis upon which to predicate a 
wife’s right to sue her husband for personal 
torts. 


In Metropolitan Life Ins. Co. v. Huff™ 
the wife sued her husband’s employer for 
injuries received due to her husband’s negli- 
gent driving of their automobile while on 
company business. The Court of Appeals 
affirmed a judgment in favor of the wife 
over a contention of the defendant that the 
wife, not being permitted to maintain an 
action in tort against her husband to recover 
damages for injuries sustained by her 
through his negligence, cannot recover from 


‘her husband’s employer for such injuries 


when the employer is not present and does 
not participate in the negligent conduct of 
such husband. In its opinion the court 
cited both the Finn” and Leonardi™ cases, 
saying:*" “In Ohio a wife may ‘take, hold 
and dispose of property, real or personal, 
the same as if unmarried’ (Section 8001, 
General Code), and she may enter into con- 
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tracts with her husband (Section 7999, Gen- 
eral Code), and she may ‘sue and be sued 
as if she were unmarried’ (Section 11245, 
General Code); but such legislation does 
not abrogate the common-law principle, 
founded on a wise public policy, which pre- 
cludes the wife from maintaining an action 
against her husband to recover damages 
for a tort committed by the husband upon 
the wife, while they are living together as 
man and wife. Leonardi v. Leonardi, 21 Ohio 
App. 110, 153 N. E. 93; Finn v. Finn, 19 
Ohio App. 302.” 


In allowing recovery in this case the court 
followed those cases which held that the 
negligent acts of the employee-husband 
committed within the scope of his employ- 
ment are the acts of the employer and as 
against them the immunity of the husband from 
tort suits by his wife does not prevail, rather 
than those cases which held that an em- 
ployer is liable only on the doctrine of 
respondeat superior, and since the husband- 
employee was not liable to his wife, the em- 
ployer, therefore, cannot be. 


It is interesting to note that the defend- 
ant in this case made the argument that as 
public policy forbids a wife from suing a 
husband for his torts, it should be against 
public policy to permit the wife to sue her 
husband’s employer. The court rejected this 
argument, saying: *” “We know of no legis- 
lative enactment or court decision or con- 
stitutional provision in Ohio which indicates 
any such public policy, and as it is the 
peculiar province of the highest court of 
the state to declare its public policy, we 
are unwilling to determine that such should 
be the public policy of the state. 


“We prefer the reasoning of the cases 
hereinbefore cited in which it is held that 
a wife injured by the negligence of her hus- 
band while acting for his employer, and 
within the scope of his employment, may 
maintain an action against such employer, 
although she is precluded from maintaining 
an action against her husband for such 
injuries.” 


In all of the cases so far arising in Ohio 
the tort complained of had occurred during 
the married life of the parties and the ques- 
tion whether the marriage of the parties 
subsequent to the happening of the tort 
and hence after the cause of action had 
arisen would abate the course of action or 


the suit already begun, was not before the 
court. In Wirrig v. Harter*™ an ex-wife 
brought suit after divorce against her for- 
mer husband for a personal tort committed 
by him before the parties had been married. 
The plaintiff's demurrer to the defense that 
the marriage abated the cause of action was 
overruled and judgment entered for the de- 
fendant. The Court of Appeals affirmed 
this judgment, holding that an action for 
damages for a tort committed by the hus- 
band against the wife before marriage does 
not lie after divorce. The court first pointed 
out that under the Married Woman’s Acts 
of Ohio liberalizing the rights of the wife 
during the marital status, it has been held 
that an action for a tort committed by the 
husband against the wife does not lie during 
coverture, citing both the Finn™ and 
Leonardi cases. The court then cited the 
case of Newton v. Weber,“ where the New 
York Court had held that the marriage of 
the parties to a tort action abated the action, 
even though the tort occurred and summons 
was served prior to the marriage. The 
Ohio court also cited State v. Phillips™ 
and Thompson v. Thompson2® 


When the court reached the narrower 
question of whether a divorce would not 
revive a cause of action existing before 
marriage but extinguished by the marriage, 
it based its opinion upon public policy, upon 
the reasoning that to permit such actions 
would disrupt the sanctity of the marriage 
status, saying:*® “It seems to us, however, 
that if, under the liberalizing Married 
Woman’s Acts of the country, radically 
changing and enlarging the rights of the 
wife in the marital status, the wife can not 
maintain an action during coverture for 
damages for a tort committed against her 
by her husband, for the same reason she 
would not be permitted to maintain such an 
action after that relationship is terminated. 
This should be so, even if it be grounded 
upon no other basis than public policy. This 
principle may also be maintained because 
there is nothing in our Code which indi- 
cates any purpose to revive by divorce a 
cause of action arising before marriage but 
extinguished thereby. Unless and until there 
is some definite indication that such is the 
purpose of our law it should not be en- 
couraged. To permit such actions to be 
instituted would tend to increase litigation, 
disturb the harmony of the marital status 
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and afford an incentive to terminate the 
relationship.” 


To the argument of counsel for the de- 
fendant that the injuries suffered by a wife 
by reason of the torts of her husband may 
be adequately redressed by the court grant- 
ing the divorce, as suggested in Thompson 
v. Thompson,” counsel for plaintiff argued 
that if the husband had insurance there 
would be no basis upon which the insurer 
could be made to respond on its policy of 
indemnity. To this the court replied,” 
“This does present an interesting question, 
but we might add that there would be other 
difficulties along the way in fixing liability 
against an insurance company in the in- 
stant case, if the former husband carried in- 
demnity insurance.” 


The court went on to say that if the 
divorce-granting court would include re- 
dress for the tort injuries this would not 
show in its decree and there would be noth- 
ing to prevent the divorced wife from suing 
her ex-husband in tort and thus effecting a 
double recovery. 


Tanno v. Eby—Argument 


Predicated upon the related cases of State 
v. Phillips’? and Thompson v. Thompson,” 
the cases of Finn v. Finn," Leonardi v. 
Leonardi*™ and Wirrig v. Harter,” directly 
adjudicating the question of the right of a 
wife to maintain an action against her hus- 
band for injuries received from personal 
torts committed by him, formed the judicial 
background against which the outcome of 
Lucille Tanno v. Thomas R. Eby*™ was to 
be determined by the Appellate Court. In 
view of Wirrig v. Harter, adjudicating the 
situation where the tort occurs before the 
marriage of the parties took place, as well 
as the situation where suit is brought after 
the marriage of the parties is terminated, 
the final outcome of this litigation seemed to 
be foretold. However, all of these deci- 
sions were by other Courts of Appeals of 
Ohio and since the Supreme Court of Ohio 
had not yet spoken directly on the subject, 
the Court of Appeals of Cuyahoga County 
was free to make its own interpretation of 
the law and to base its decision entirely 
thereon. 


In his opening argument counsel for plain- 
tiff argued to the Court of Appeals that the 


trial court had erred in withdrawing the en- 
tire action from any consideration of the 
jury and in entering a judgment in favor 
of the defendant on the pleadings, and that it 
was error as a matter of law to hold that a 
wife could not, after marriage, continue to 
maintain a law suit for wanton and wilful 
misconduct of her husband, even though the 
action was based on an occurrence that took 
place prior to the time of marriage, where 
the law suit had been filed and was at issue 
prior to the time of the marriage of the 
parties. It was also error as a matter of 
law, counsel for plaintiff argued, to hold 
that it was contrary to public policy to per- 
mit parties to enter into an ante-nuptial 
agreement in writing waiving any limita- 
tions that the law might possibly place upon 
the wife’s right to continue to prosecute 
such an action. Counsel for plaintiff ad- 
mitted at the outset of his argument that 
the adjudicated cases of Ohio were against 
his contentions but, pointing out that none 
of these decisions were by the Supreme 
Court of Ohio and were, therefore, in no 
way binding on this court, urged the court 
to ignore these cases as ones decided erro- 
neously. It was the contention of counsel 
that plaintiff was entitled to maintain her 
action regardless of the existence of the 
ante-nuptial contract executed by the par- 
ties. Counsel based this contention on the 
fact that in this case the accident had hap- 
pened and suit was brought prior to the 
marriage and that, therefore, plaintiff had 
acquired a “vested right” to maintain her 
law suit which could not be later divested 
by the act of marriage between plaintiff and 
defendant; otherwise, counsel argued, the 
right to maintain the action would be an 
uncertain right subject to divestment up to 
the time of judgment, or, reductio ad absur- 
dum, even beyond judgment, so that a 
judgment once obtained could be re-opened 
and collaterally attached at any time after 
judgment, providing the parties became 
married. To quote from counsel’s brief: 
“The contention of counsel for the defend- 
ant herein is certainly not based on any 
grounds that would be upheld under reason. 
If, as they contend, a tort action should 
abate by the marriage of the parties, would 
they also seriously contend that if the par- 
ties were married after judgment was en- 
tered in favor of the plaintiff and against 


woveeneavavnvvuvovuocenneneeceuvuvuocuuuvevennsnnnaenaveouanensannnnvaeuvuavovennvnvenvnstaueeunennegateeyeyooqunennonengssavnsvouonnnaanevvavsvyavoneeneenegvavvvvgeoonnannennavavvgnauenassonnenngsavivnsnaennanggnnyvavoonnonneevansvavvucenonaecenavsvanyoonanoacuaneneennaccaensnte reo 


PAGE 932 


ILJ—DECEMBER, 1946 


nit 


W 





the en- 
of the 
1 favor 
that it 
that a 
inue to 
wilful 
igh the 
at took 
where 
it issue 
of the 
tter of 
o hold 
to per- 
nuptial 
limita- 
ce upon 
osecute 
tiff ad- 
nt that 
against 
it none 
upreme 
, in no 
e court 
d erro- 
counsel 
ain her 
of the 
he par- 
on the 
id hap- 
to the 
iff had 
ain her 
livested 
tiff and 
ed, the 
| be an 
it up to 
1 absur- 
that a 
-opened 
1e after 
became 
s; brief: 
defend- 
on any 
reason. 
should 
, would 
he par- 
was en- 
against 


inneennnranyesronUtiat 


1946 


oust aLsnne MRL HNOGEe OC OOUUAA ce tacee Ube Una taenngenetad coat adaencsenoetagtaneadcavetU ot oui cist vtdeUpOUH Hea aeaeneeepnegeHonaoezaoUocaaNaNaeeeUOUeAeeeNagMpUUUUANOnEQGRSDERDUIOTHHNENOREEPPUDEUNLAFTOUOCOUUPOPTTOONOSOETEDUEOOANONAREEE PEDO OMEREOETDUTODO UEHARA 


the defendant, that that judgment would 
also abate? Hardly!” 


Counsel then cited a statute of Ohio™ 
which provided that “an action shall not 
abate by the marriage of a female who is 
a party” and the case of Hart v. Sarvis™ 
where it was held that an action may lie 
between husband and wife, and debts due 
a woman are not extinguished by her inter- 
marriage with the debtor. 


As we have seen before, Hart v. Sarvis 
was decided after the case of Smiley v. 
Smiley's Administrator;” wherein the Su- 
preme Court had held that under the Stat- 
ute of 1861 the marriage of the parties would 
abate the action. Although decided by a 
court of common pleas Hart v. Sarvis was 
based on the act of 1887, which was passed 
after the decision in the Smiley case. Fur- 
thermore, a year after Hart v. Sarvis the 
case of Brenneman v. Brenneman™ was de- 
cided, in which the court held that in pass- 
ing the act of 1887 “it must have been the 
intention of the legislature to confer upon 
a married woman a right to maintain an 
action against any person upon any cause 
of action which she may have against that 
person, regardless of the relationship which 
may exist between them.” 


It would seem that the cases and statute 
cited by counsel were applicable and con- 
trolling to the case at bar. However, the 
cases did not involve suits for personal 
torts and the statute, after providing as 
above, goes on to state: “But if it is neces- 
sary that the husband be joined therein, he 
may be made a party with her.”, which 
would seem to indicate that the statute was 
not designed to permit suits between hus- 
band and wife for personal torts. 


In line with his vested right theory, coun- 
sel for plaintiff argued that “Under the 
theory of counsel for defendant’s insurance 
company, this action could proceed to final 
judgment at any time before the parties 


were married. But it could not proceed 
after they became married. It is elemen- 
tary that if the party has a cause of action, 
it is created at the time of the happening of 
the event, and the rights of the parties are 
determined as of that time. The parties 
were not married at that time and the var- 
ious decisions and citations with reference 
to the marital rights and obligations of the 
parties are not involved in this law suit.” 


In support of his vested right theory 
counsel cited the case of Stonborough v. 
Preferred Accident Insurance Co.,™ in which 
the New York Court of Appeals held that an 
insurer’s liability under an automobile liability 
policy to a passenger in an automobile for 
injuries sustained in an accident through 
the negligence of the driver became fixed 
on the happening of the accident, and, there- 
fore, the fact that the occupant married the 
insured after the accident but before judg- 
ment was obtained against the insured did 
not preclude recovery by the passenger 
against the insurance company. This case 
involved a suit by the plaintiff-wife directly 
against the insurance company on a judg- 
ment she had obtained against her husband 
for injuries sustained by his negligent oper- 
ation of an automobile. At the time of the 
accident the parties were not married, but 
became married subsequent to her filing suit 
against him and prior to her obtaining judg- 
ment. The Supreme Court granted plain- 
tiff’s motion for judgment on the pleadings 
against the insurance company, which was 
affirmed by the Appellate Division. In af- 
firming the Appellate Division the Court of 
Appeals said:™ “On the date when plaintiff 
was injured in the automobile covered by 
that policy she was not married to the in- 
sured. When later an action was instituted 
by her agaiffst the insured, and when judg- 
ment in that action in her favor was en- 
tered against the insured, she had become 
the insured’s wife. In the present action 
by the same plaintiff against the defendant 
insurer to recover the amount of such judg- 
ment entered by the plaintiff against the 
insured (her husband) payment is resisted 
upon the ground that the insured incurred 
no liability because at the time judgment 
was obtained the plaintiff was the insured’s 
wife. ... 

“By the terms of the policy the liability 
of the insured became fixed on the happening 
of the accident, at which time the plaintiff 
and the insured were not married.” 


The Supreme Court at the trial of the 
suit of the insurance company had said: ™ 
“Tf at the time of the happening of the 
accident the insured and the injured persons 
were unmarried and remained so at the 
time judgment was obtained in an action 
brought to recover damages for personal 
injuries, liability on the part of the carrier 
would be clear. If they entered into the 
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marriage status before the judgment was 
obtained, liability of the carrier would ter- 
minate if we uphold the contention of the 
defendant. Suppose, however, the parties 
were unmarried at the time of the accident, 
became married either before or after insti- 
tution of suit, but were divorced before any 
judgment was obtained. Would the car- 
rier’s liability terminate completely because 
of the marriage, or would the fact of di- 
vorce, at the time judgment was rendered, 
control? Jn other words, should the liability 
of the carrier be predicated upon the marital 
status and be dependent upon shifting marital 
situations, leaving the assured uncertain as to 
whether or not he was protected? The posi- 
tion taken by the defendant herein would 
lead to such results. Such flux and uncer- 
tainty as to the respective rights and obli- 
gations of the assured and the carrier are 
not within the contemplation of the insur- 
ance contract. 


“It has been urged that to hold the in- 
surer liable in a case such as this would 
open the door to fraud. That possibility is 
rather remote, but in any event there is no 
more likelihood of fraud, in fact there is less, 
where the victim of the accident married the 
person responsible for the accident, before the 
judgment is rendered, than there would be if 


the marriage takes place immediately after the 
judgment is obtained.” 


Although in Wirrig v. Harter the Ohio 
court held that the marriageywas a bar to 
the action even where the marriage had been 
dissolved prior to the entering of the judg- 
ment, in fact prior to the commencement 
of the suit, “if upon no other basis 
than public policy,” the reasoning of the 
courts in the Stonborough case seems logi- 
cally compelling. However, when the law 
upon which this case was decided is taken 
into consideration, it becomes evident that 
this case is not applicable to the case at bar 
nor of any value in the jurisdiction of Ohio 
whatsoever except as an interpretation of 
the New York Insurance Law. This deci- 
sion was made on the basis of the New York 
Statutory Insurance and Domestic Relations 
Laws™ and has absolutely nothing to do 
with the right of a wife to sue her husband 
for personal torts either at the common law 
or under a Married Woman’s Act similar 
to the one in force in Ohio. Nor does it 
involve in any way a public policy to protect 


marriage from the evils of intra-marriage 
litigation. 


In 1937 the New York legislature, by stat- 
ute,™ expressly abandoned the common 
law policy of forbidding a wife to sue her 
husband for tort, and granted her the right 
to institute and maintain this cause of ac- 
tion. At the same time, however, the New 
York legislature changed the insurance laws ™ 
to protect the insurance companies against 
fraud and collusion on the part of husband 
and wife. 


In Standard Accident Co. v. Newman,™ the 
court, in speaking of the radical departure 
of the New York legislature from the com- 
mon law public policy to protect marriages, 
said: “Prior to 1937, however, the law did 
not permit [one] spouse to sue the other 
for personal injuries. A reciprocal disability 
was attached to the marriage status which 
precluded such suit. Mertz v. Mertz * * * 
3 N. E. (2d) 577 * * *. The legislature 
in that year enacted Chapter 169 of the 
Laws of 1937. The first section thereof 
amended Section 57 of the Domestic Rela- 
tions Law, by granting either spouse a right 
of action against the other for negligent 
injury to person or property. The second 
section added Subdivision 3-a to Section 109 
of the Insurance Law. The new provision 
read: 

“*No such policy, however, heretofore or 
hereafter issued shall be deemed to insure 
against any liability of an insured for in- 
juries to his or her spouse * * * unless 
express provision for such insurance is in- 
cluded in the policy.’ 


“In Fuchs v. London & Lancashire Co., 
258 App. Div. 603, 17 N. Y. S. (2d) 338, 340, 
it is aptly stated: 

“‘*These simultaneous enactments dis- 
close a considered legislative intent to cre- 
ate a right of action theretofore denied, and 
at the same time to protect insurance car- 
riers against loss through collusive actions 
between husband and wife.’ 


“It might have been added that the new 
enactments even in cases concededly involv- 
ing no collusion, did not permit recovery 
from an insurance company ‘unless express 
provision for such insurance is included in 
the policy.’ ” 

The above quotation from the courts of 
New York clearly indicate that New York 
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has made a radical departure from the com- 
mon law doctrine to protect the sanctity 
of marriages, but in doing so has carefully 
enacted competent legislation to safeguard 
the rights of all parties, including insurance 
companies, 


The Stonborough decision had nothing 
whatever to do with the common law pol- 
icy concerning the sanctity of marriage, but 
was decided expressly upon the carefully 
drawn statutory provision of the New York 
law. In that case the court held that the 
insurance company’s liability to the wife 
depended upon whether its liability to in- 
demnify the husband arose on the date of 
the accident, when the wife and the hus- 
band were unmarried, 


the insurance company and barred the wife 
from recovery. 


It is also interesting to note that in the 
Fuchs case ™ the court stated that the public 
policy, as announced by the legislature, was 
to authorize personal injury actions between 
spouses and at the same time to guard 
against collusion between husband and wife 
against the insurance company, and that it 
must have been the intention of the legis- 
lature to accomplish this policy, whether 
the parties were married before or after the 
commencement of the tort action, for the 
danger to the public policy was the same 
in either case, and to allow the wife to 
recover simply because she had been mar- 

ried after suit was 





or whether it arose 
when the judgment was 
obtained, at which time 
the wife and the hus- 
band were married. In 
the latter event the 
wife would be barred 
from suit by the insur- 
ance law. In the for- 
mer event, however, the 
wife could recover. The 
court held that the pol- 
icy of insurance was a 
motor vehicle liability 
policy and under Sec- 
tion 94-K of the Ve- 
hicle and Traffic Law, 
that the liability of the 
carrier arose at the 
time of the happening 
of the accident and not 
at the time judgment 
was obtained, and that, therefore, the mar- 
riage was of no effect and the wife could 
recover. The court said:™ 





“The incidents of this policy, therefore, 
have been legislatively prescribed and refer- 
ence to previously decided cases is not 
helpful.” 


It is interesting to note, howevery that 
another court of New York, in the case of 
Fuchs v. London & Lancashire Co.,.™ con- 
fronted with the same facts, found under the 
same statute that the policy of insurance 
was a strict indemnity policy and liability 
could not arise until the entry of judgment; 
that the marriage before judgment, there- 
fore, invoked the insurance law exempting 


COURTS MAY PROPHESY 


“Courts may prophesy, but 
the practice often leads them to 
embarrassment 
step taken to emancipate women 
from the rigorous restrictions of 
the common law has been met 
with dark forebodings on the 
part of the judiciary. Butnow | cue her husband for 
that women have been put on a 
parity with men as to their per- 
sonal and property rights, soci- 
ety survives, with none of the 
dark portents of the judicial 
prophets realized.” 
senting opinion of Justice 
Croonhart, in Wick v. Wick, 192 


brought, would open 
the door to fraud and 
defeat the legislative 
intent which the court 
could not allow.” 


. . . 


Every Prior to the revolu- 


tionary legislation en- 
acted by the New York 
legislature, expressly 
empowering a wife to 


personal torts and at 
the same time protect- 
ing insurance companies 
from possible collusion 
between spouses, how- 
ever, the New York 
courts interpreted the 
common law and con- 
strued their Married 
Women’s Acts precisely 
as the Ohio courts had 
done. In Newton v. Weber™ the facts are 
similar to those at bar, except that the 
parties were married after service of sum- 
mons but prior to the service of complaint. 
Speaking of the State of New York law 
at that time, the court at Special Term 
said: “At common law a husband and his 
wife are looked upon as one person. For 
this reason one was not allowed to maintain 
an action against the other, sounding in tort 
or contract. Statutes have been passed, in 
this and other states, which, to a certain 
extent, have altered this rule. The new pow- 
ers thus conferred are in derogation of the 
common law, and must therefore be strictly 
construed. The unity of the parties to the 


From dis- 
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marriage contract has been severed no fur- 
ther than the statute in express terms or by 
necessary implication has effected that pur- 
pose. While today a wife may sue her 
spouse for various causes of action, our 
statutes are not broad enough to permit 
her to maintain an action against him for 
negligence. * * * It is urged by the plain- 
tiff that modern progress and thought have 
advanced so far as to render this fiction of 
the law practically obsolete, and that it 
should be disregarded in this instance, and 
a more reasonable and up-to-date view 
taken, which will permit a woman, though 
married, to maintain any action against her 
spouse. I believe that to be an argument 
which should be addressed to the Legisla- 
ture, and not to the court. * * * The 
maintenance of an action of this character, 
unless the sole purpose be a raid upon an 
insurance company, would not add to con- 
jugal happiness and unison, which it is the 
policy of the law to further and promote.” 


In discussing the argument that the right 
of an unmarried woman to sue a man for 
personal tort was a right vested as of the 
happening of the tort and not subject to 
divestment thereafter, even by the act of 
marriage, the court said: “It seems to 
me that the decision of this question largely 
depends upon the reason for the rule pro- 
hibiting such actions. The canon in ques- 
tion was founded upon the legal fiction that 
there was an identity of the parties to the 
marriage contract, and the husband and wife 
were one; hence a party could not sue him- 
self. The all-important feature of a lawsuit 
is not its commencement; it avails a party 
little to commence the action, unless he 
follows it to judgment. The principle here 
involved does not look to the relation of 
the parties when the cause of action accrued, 
or when the case was commenced, but to 
their relation at the time their rights are 
judicially determined. If plaintiff's conten- 
tion is correct, and she is successful in 
establishing her claim of negligence on the 
part of the defendant, and her freedom from 
contributory negligence, we would have the 
spectacle of one party recovering a judg- 
ment against himself, because the very mo- 
ment plaintiff and defendant intermarried 
they became, in the eyes of the law, one 
person. The fact that the cause of action 
accrued and that the action was commenced 
when they were separate entities does not 


change the situation, now that the parties 
have become merged into one being. 


“It does not necessarily follow that, be- 
cause the action was commenced at a time 
when there was no legal reason why it 
should not be continued to judgment, it 
cannot abate in the event of a change in the 
situation of the parties. Suppose, instead 
of marrying the defendant, the plaintiff had 
died. Her cause of action would have 
abated, and the fact that the accident hap- 
pened before her death, and the suit had 
actually been commenced during her life- 
time, would not have saved it. Such a 
change in the situation of the parties after 
the commencement of the action would have 
deprived the plaintiff and her representatives 
of her cause of action. So the marriage of 
the plaintiff to the defendant after she had 
begun this action changed the situation, and 
made her one and the same person as the 
defendant, and took from her the right to 
maintain this action against her spouse.” 


In Mertz v. Mertz the Court of Appeals 
of New York denied the wife the right to 
sue her husband in New York for a tort 
which had occurred in Connecticut, where 
wives were allowed to sue their husbands 
for personal torts, on the grounds that the 
strong public policy of New York forbade 
such suits, although it recognized the wrong, 
by attaching to the marriage status recip- 
rocal disability which precluded suits by one 
spouse against the other for personal injuries. 


In, his brief, counsel for plaintiff argued 
against the existing public policy preventing 
such suits between spouses, saying: “The 
justice of the matter is certainly all in our 
favor. All laws, since there have been laws, 


have encouraged matrimony. Certainly no 
legal technicalities which result merely in 
benefit for an insurance company should be 
created to hamper or impede marriage. In 
our humble opinion it is much more in the 
interests of public policy to encourage mat- 
rimony by not requiring parties to relin- 
quish valuable material rights due from a 
third party than it is to discourage matri- 
mony by saying that the girl will be barred 
from collecting a substantial amount of 
money that is owed her from this third 
party should she marry the defendant. If 
the latter situation be the law then many 
parties contemplating marriage might be 
diverted from it. 
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“Surely no one would contend that the 
rights of the insurance company would be 
imperiled by the open marriage of the par- 
ties in view of the fact that by connivance 
of the parties they might otherwise with- 
hold marriage for the express purpose of 
continuing with such a law suit as this.” 


Whatever valid arguments may exist 
against the present public policy of Ohio 
which forbids intra-marriage litigation of 
personal tort actions, it would seem that the 
above is not one of them, and if parties con- 
templating the serious step of matrimony 
are willing to forego their wedded bliss just 
to retain whatever property rights they may 
have in tort law suits and thus be dis- 
couraged from matrimony, it would seem 
that such parties are not mature enough to 
undertake the serious responsibilities mar- 
riage entails, and their refraining from 
marriage would be a kindness to themselves 
as well as to the state, whose divorce courts 
are already jammed to overflowing. Further- 
more, the argument ignores the tremendous 
threat to insurance companies by collusive 
suits between husbands and wives brought 
solely to obtain money from such companies 
by the occurrence of “accidents” to which 
there are no witnesses other than the husband 
and wife. In such a case the issues must go to 
the jury with the allegations of the petition 
supported by the testimony of the plaintiff- 
wife and inferentially admitted or half- 
heartedly denied by the defendant-husband. 
Under such evidence liability is easy to find 
and the insurance company has to foot the 
bill. It is virtually impossible for an in- 
surance company to prepare a defense 
against such a law suit. Perhaps that is 
why the State of New York so carefully 
protected insurance companies against col- 
lusive suits by stringent and carefully-drawn 
legislation when it took the drastic step of 
permitting spouses to sue one another for 
personal torts. In view of the laws of New 
York making automobile insurance man- 
datory,“* such protection was, of course, 
extremely necessary. 


Just prior to her marriage to the defendant 
the plaintiff entered into an ante-nuptial 
agreement in writing with him,“ whereby 
it was provided that the marriage should in 
no way affect the rights of the plaintiff to 
continue to maintain the law suit that she 
had previously filed against the defendant 


and to take any steps necessary to bring the 
matter to a final termination, including col- 
lection by the plaintiff of whatever amounts 
may be found to be due her. In support of 
this ante-nuptial agreement as controlling 
in plaintiff’s law suit over the defense of 
coverture, counsel for plaintiff in his brief 
argued: “Likewise we know of no reason 
why the contract between the parties with 
reference to this action is not valid since 
this is an ante-nuptial contract in writing. 
* * * Taws have been passed, chiefly in the 
public interest, granting dower rights and 
other rights in the property of a spouse. 
The law however also provides that parties 
may contract in ante-nuptial agreements 
with reference to such rights. These con- 
tracts are in many instances to the effect 
that the marriage of the parties shall not 
have any effect, regardless of other provi- 
sions of law, on the property rights of each 
party. 


“Why then, should a contract, as we have 
in this case, which also provides that the 
marriage shall not affect certain property 
rights between the parties be likewise just 
as valid as those upheld by our highest 
courts? 


“There is no question but that parties may 
enter into valid ante-nuptial agreements. 
We know of no limitation on this right and 
up to this moment have not been shown 
any authority that holds that a contract 
similar to the one herein involved is not 
valid. 


“The plaintiff and defendant obviously 
had no desire or intention by this marriage 
to deprive the plaintiff of that which she 
was legally entitled to receive and which 
she would undoubtedly have received if it 
were not for the marriage. 


“However the plaintiff was aware that 
some impediment, possibly erroneously, to 
collect that to which she was entitled might 
arise if she married. Therefore in order 
that there be no misunderstanding about 
the intention of the parties with reference 
to the collection of the money owed to the 
plaintiff it was expressly agreed in writing, 
in an ante-nuptial agreement, that this mar- 
riage should not alter, in any respects, the 
rights that the plaintiff had, at the time of 
the marriage, against the defendant. This 
contract should be upheld.” 
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Ante-nuptial contracts are no new thing 
in the law, nor in the jurisdiction of Ohio, 
which has more often than not upheld them. 
In the early case of Stilley v. Folger™ the 
Supreme Court held that reasonable ante- 
nuptial agreements will bar the wife of 
dower, saying:*” “Ante-nuptial contracts 
have long been regarded as within the 
policy of the law, both at Westminster and 
in the United States. They are in favor of 
marriage and tend to promote domestic 
happiness, by removing one of the frequent 
causes of family disputes, contentions about 
property, and especially allowances to the 
wife. Indeed we think it may be considered 
as well settled, at this day, that almost any 
bona fide and reasonable agreement, made be- 
fore marriage, to secure the wife in the 
enjoyment either of her own separate prop- 
erty, or a portion of that of her husband, 
whether during the coverture or after his 
death, will be carried into execution in a 
Court of Chancery. Though, for many pur- 
poses, by the marriage, the legal existence 
of the wife is merged in that of her husband, 
the law recognizes her legal and separate 
identity and her separate rights; and she 
may preserve the one and enforce the other, 
in contracts of this character.” 


It is clear that ante-nuptial contracts are 
greatly favored by the court except where 
they are used as instruments of fraud or in- 
clude matters against public policy. Ante- 
nuptial agreements have been defined as 
contracts between a man and woman before 
marriage but in contemplation of and gen- 
erally in consideration of marriage, whereby 
the property rights and interests of either 
the prospective husband or wife or both of 
them are determined, or where property is 
secured to either or both of them or to their 
children. In other words, an ante-nuptial 
agreement is just an ordinary written con- 
tract between people contemplating marriage 
affecting their property rights, except that 
in addition to the mutual covenants con- 
tained therein it is also supported by the 
consideration of the coming marriage itself. 
As one Ohio court said,™ “That marriage 
is a good and sufficient consideration for a 
contract, and is, in fact, the highest con- 
sideration, is a principle well-known in the 
law.” 


The use of ante-nuptial contracts is often 
abused, however, and now the courts seek 


jealously to protect the wife’s interests. As 
one lower Ohio court said,™ “The relation 
existing between persons who have entered 
into an agreement to marry is of a con- 
fidential character.” Likewise the Ohio 
Supreme Court said,™ “An engagement to 
marry creates. a confidential relation be- 
tween the contracting parties and an ante- 
nuptial contract entered into after the 
engagement and during its pendency must 
be attended by the utmost good faith.” 


Subject to the additional factors of con- 
sideration of marriage and the confidential 
relationship between the parties, an ante- 
nuptial agreement, however, is merely an- 
other contract entered into by two parties 
fully competent to contract. As such it is 
subject to all the rules affecting contracts, 
including the public policy of the jurisdic- 
tion. It is clearly the law of all jurisdictions 
that all contracts, whether ante-nuptial or 
not, that are against public policy are void 
ab initio. Parties cannot contract to break 
the law, nor to do that which is legally for- 
bidden. In a very early but leading case ™ 
the Supreme Court of Ohio held “That a 
contract tainted with champerty is void as 
against public policy notwithstanding the 
fact that the legislature had not acted to 
declare it unlawful. The court said: the 
right of making contracts at pleasure is a 
personal privilege of great value, and ought 
not to be lightly restrained; but it must be 
restrained where contracts are attempted 
against public law, general policy or public 
justice.” Prior to the case at bar, Ohio does 
not seem to have ever passed on the ques- 
tion of the validity of an ante-nuptial agree- 
ment seeking to effect something which is 
forbidden by the public policy of the state. 
Other jurisdictions have, however, and have 
almost uniformly held such agreements 
void. Thus the New York Court of Ap- 
peals has expressly held™ that “an ante- 
nuptial agreement, which is against public 
policy, is void and cannot be relied on by 
either party to the marriage. In this case 
plaintiff made an antenuptial agreement with 
defendant, whereby he would not be held 
responsible by her for support while he 
continued his study of medicine. After 
marriage she refused to carry out her marital 
duties, and when plaintiff sued her for an- 
nulment of the marriage, she defended by 
alleging failure of support. Plaintiff relied 
on his antenuptial agreement, but the court 
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found for the defendant, holding that the 
agreement was void as against the strong 
public policy of New York in favor of hus- 
bands supporting their wives and could have 
no effect in the suit at bar,” and the Su- 
preme Court of North Dakota has held™ 
that where a prospective wife waived her 
rights to any homestead, the agreement was 
invalid as against public policy. Likewise, 
agreements which provide for property 
settlements in anticipation of future separa- 
tion or divorce have been held ™ invalid as 
against the public policy of the state to en- 
courage and foster the sanctity of the home. 


In view of the fact that ante-nuptial agree- 
ments involve contemplated marriages and 
the interest of the jurisdiction to safeguard 
marriage as the basis of its society is so 
strong as to have produced a public policy 
even forbidding suits between husbands 
and wives for personal torts in the face of 
Married Woman’s Acts attempting to eman- 
cipate woman completely and confer upon 
her the rights of a feme sole, including the 
right to sue for violation of any of her per- 
sonal rights, it would seem evident that 
courts would strike down any violation of 
such a public policy whether attempted by 
way of ante-nuptial contracts or otherwise. 
As was said by the highest court of New 
York*” in speaking of ante-nuptial agree- 
ments, “Public policy in such a vital matter 
as the marriage contract should not be made 
to yield to subversive private agreements 
and personal considerations. The state it- 
self has unmistakably given expression to 
this view. While section 51 of the Domestic 
Relations Law (Cons. Laws, c. 14), in pro- 
viding that the husband and wife cannot 
contract to ‘alter or dissolve the marriage,’ ™ 
refers to an agreement after the marriage 
has been contracted, of course its plain pur- 
pose and principle would be violated by 
allowing parties to make such an agreement 
for the purpose of altering the marriage con- 
tract just as it was being entered into.” 

Accordingly, it has been held thatthe 
parties may not, by private agreement be- 
tween themselves, vary or diminish the ob- 


ligations attached by law to the marriage 
relation.*” 


Tanno v. Eby—Decision 


The syllabus to the opinion ™ of the Court 
of Appeals sets forth the holding of the 


unnnnnsaniin 


WHAT PRICE MARRIAGE? 


court as follows: “1. A wife cannot main- 
tain an action against her husband, wherein 
she seeks damages for personal injuries 
which she claims to have sustained as a 
result of his negligence. Even though such 
injuries were received and the action begun 
prior to the marriage. 


“2, An ante-nuptial agreement which at- 
tempts to save to the wife the right to 
continue to prosecute such action after mar- 
riage is void as against public policy.” 


The opinion itself*™* declared that Ohio 
has never recognized the right of husband 
or wife to bring an action in tort against 
his or her spouse, as such an action is de- 
clared to be against public policy. The court 
then quoted from the case of Leonardi v. 
Leonardi” where that court has said: “To 
give either the husband or wife the right 
to sue the other for injury sustained by 
reason of a negligent act would strike at 
the very heart of the peaceable domestic 
relation of the husband and wife, and fur- 
ther at the happiness of the family. 


“The legislature will not be held to in- 
tend a repeal of the settled rules of common 
law, unless the language employed by it 
clearly imports such an intention * * * 
None of the sections of the General Code 
from § 7995 to § 8004 clearly expresses the 
intention on the part of the legislature to 
abrogate the common law principle that a 
married woman cannot maintain an action 
against her husband for a personal injury 


caused by his neglect; nor does § 11245 G.C. 
so do. 


“Until the legislature does so express its 
intentions the wife cannot maintain such an 
action against her husband to recover dam- 
ages for a personal injury caused by his 
negligent act.” The above quotation con- 
taining the reference to Ohio statutory law 
and the interpretation thereof shows that 
the Court of Appeals relied upon the Court 
of Appeals of Lake County™* as authority 
for its decision in the case at bar. As has 
been shown before, that court rested its deci- 
sion in the Leonardi case upon the dicta in 
State v. Phillips™ and the majority opinion 
in Thompson v. Thompson.™ In spite of the 
fact that the Ohio Supreme Court has never 
adjudicated the question at bar, the opinions 
of the other Courts of Appeals, added to 
that of the Court of Appeals of Cuyahoga 
County in this case, clearly define the non- 
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liability of the Ohio husband to his wife for 
damages resulting from personal torts, 
whether committed before, during, or after 
coverture. 


The court disposed of counsel for plain- 
tiff’s “vested rights” theory on the grounds 
of public policy, saying: “The fact that the 
marriage did not take place until after the 
accident which caused plaintiff's injuries had 
occurred, does not change the rule. The 
policy of the law is to promote domestic 
peace and felicity.” 


In support of this reasoning the court cited 
the cases of Lubowitg v. Taines*® and Coster 
v. Coster™ both of which were decided under 
Massachusetts law. Under the statutory 
law of the State of Massachusetts,™ “a mar- 
ried woman may sue or be sued in the same 
manner as if she were sole; but this section 
shall not authorize suits between husband 
and wife.” In both of these cases the facts 
were almost precisely the same as those in 
the case at bar, and in both the courts held 
that the marriage subsequent to the happen- 
ing of the tort and subsequent to the filing 
of the law suit extinguished the right of 
the plaintiff-wife to maintain the action. 
The Court of Appeals of Cuyahoga County 
in citing these two cases based on the Mass- 
achusetts statute says of this statute: “It is 
clear that this statute while it enlarged the 
rights of married women, did not change 
the common law as to tort actions between 
husband and wife.” 


It is to be noted, however, that this stat- 
ute by express terms forbids suits between 
husbands and wives, whereas the statutes 
of Ohio provide that “a married woman shall 
sue and be sued as if she were unmarried,” ™ 
that “an action shall not abate by the mar- 
riage of a female who is a party,” ™ that 
“neither husband nor wife has any interest 
in the property of the other,” ™ that “hus- 
band or wife may enter into any engagement 
or transaction with the other which either 
might if unmarried,” ™ and that “a married 
person may take hold and dispose of prop- 
erty, real or personal, the same as if un- 
married.” The Court of Appeals disposed 
of counsel for plaintiff’s reliance on the case 
of Stonborough™ as holding that in New 
York the liability becomes fixed as of the 
happening of the tort and a marriage subse- 
quent thereto could not affect the vested 
right to sue therefor by quoting from the 


case of Coster v. Coster” where the New 
York court had said, “In this state our public 
policy is to the contrary (i. e. of that of 
Massachusetts where subsequent marriage 
bars the suit). Domestic Relations Law 57 
Consolidated Law, Ch. 14; Insurance Low 
Sec. 167, Subdiv. 3; Rosell v. Rozell, 28] 
N. Y. 106, 110, 22 N. E. 2nd 254, 123, A. L.R. 
1015”, and saying of this quotation: “We 
include the latter part of the above quotation 
to show that because of statutory changes 
of the common law in the State of New 
York, the holding of its courts upon this 
subject cannot be urged as authority for the 
rule for which the plaintiff herein contends.” 


In addition to Leonardi v. Leonardi, the 
Court of Appeals, as authority for the public 
policy it sought to protect by its decision, 
cited and quoted from the Minnesota case ™ 
wherein the Supreme Court of Minnesota 
had said: “In Drake v. Drake, 145 Minn. 
388, 177 N. W. 624, 9 A. L. R. 1064, this 
court said: ‘But the welfare of the home, 
the abiding place of domestic love and affec- 
tion, the maintenance of which in all its 
sacredness undisturbed by a public exposure 
of trivial family disagreements, is so essen- 
tial to society, demands and requires that 
no new grounds for its disturbance or dis- 
ruption by iudicial proceedings be ingrafted 
on the law by rule of court not sanctioned, 
or made necessary by express legislation.’ 
Quite generally, one of the reasons why a 
husband or wife cannot bring suit for a per- 
sonal tort against the other, during cover- 
ture at least, is that so to do would disturb 
and tend to disrupt the marriage and family 
relations, which it is the public policy of 
the state to protect and maintain inviolable.” 


The Court of Appeals then made a brief 
reference to the case of Wirrig v. Harter™ 
wherein another Court of Appeals™ held, 
as indicated by the headnote, “An action for 
a tort committed by the husband against the 


wife before marriage does not lie after 
divorce, as authority that the public policy 
against intra-marriage litigation of personal 
torts is valid regardless of when the tort 
occurred or when the action was brought.” 


The opinion of the Court of Appeals 
briefly disposed of the ante-nuptial agree- 
ment argument of counsel for plaintiff by 
saying that “a contract which attempts to 
grant a right which is against public policy 
is absolutely void,” citing and quoting from 
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Key v. Vattier™ wherein the Supreme Court 
had said: “* * * The right of making 
contracts at pleasure is a personal privilege 
of great value, and ought not to be lightly 
restrained; but it must be restrained where 
contracts are attempted against public law, 
general policy or public justice.” 


The court then discussed Kreshner v. 
Kreshner**® where the New York Court of 
Appeals had expressly held that an ante- 
nuptial contract which was against public 
policy concerning marriage was void ab initio. 
Thus the Ohio Court of Appeals treated 
the ante-nuptial agreement as if it were an 
ordinary contract and disposed of it accord- 
ing to the rules of 
ordinary contract law. ~-———— = 


JUSTICE HARLAN 
DISSENTS 


“With the mere policy, ex- 
pediency or justice of legisla- 
tion the courts, in our system 
of government, have no rightful 
concern, Their duty is only to 
declare what the law is, not 
what, in their judgment, it ought so. that 
to be—leaving the responsibil- 
ity for legislation where it ex- 
clusively belongs, that is with 
the legislative department, so 
long as it keeps within constitu- 
From dissenting 
opinion of Mr. Justice Harlan in 
Thompson, 218 


Conclusions 


This decision of the 
Court of Appeals of 
Cuyahoga County in 
the recent case of Tanno 
v. Eby™ is in no way 
startling and certainly 
is declaratory of no 
new principle of law. 
As we have already 
seen, the court relied 
upon already decided 
cases, and their con- 
struction of the Mar- 
ried Woman’s Acts and 
declarations of the ju- 
risdiction’s public policy 
in order to support 


tional limits.” 


Thompson v. 
U. S. 611. 





various courts of Ohio in an attempt to find 
out just what those statutes mean and how 
they are to be applied,™ we have examined 
those Ohio cases relating to the precise ques- 
tion raised by Tanno v. Eby to determine the 
frame of reference by which the court would 
weigh the issues in that case,™ we have 
even examined at some length the arguments 
of counsel presented to that court to make 
certain we were aware of all factors that 
might bear upon the court’s decision,™ and 
finally we have examined the decision itself 
and the opinion of the court at great length 
to see what the effect of this great back- 
ground of statutes and cases was on a 
present-day set of 
operative facts.™ 


From our examina- 
tion of the interpre- 
tation given the Married 
Woman’s Acts by the 
various courts of Ohio, 
we concluded that dif- 
ferent courts construed 
the same provisions in 
almost opposite ways 
under the 
statutes either line of 
thought (to permit 
wives to sue their hus- 
bands for personal torts 
and not to permit such 
suits) could be pursued 
logically to give the 
desired result,” yet all 
of the courts of Ohio 
and most of those of 





their decision denying 

to a wife the right to sue her husband for 
a personal tort committed by him upon her 
prior to their marriage. This opinion, like 
all the other Ohio decisions on this subject, 
is based upon (a) statutory interpretation 
of the Married Woman’s Acts, and (b) a 
strong public policy to protect and encourage 
matrimony by safeguarding it against the 
alleged evils of intra-marriage litigation. 


Insofar as the problem of statutory inter- 
pretation is concerned, we have examined 
the common-law background in derogation 
of which the statutes were enacted by the 
legislature,™ we have examined the statutes 
themselves chronologically and in great de- 
tail” we have studied the interpretation 
and construction of those statutes by the 


other jurisdictions have 
construed these Married Woman’s Statutes 
to prohibit such suits, even though they have 
had to strain statutory construction to the 
utmost to do so. Some courts say that there 
was no cause of action at common law and 
since statutes in derogation thereof must be 
construed strictly they do not cure the defect 
of no cause of action,“ even though they 
mean to give to a married woman complete 
procedural capacity “as if she were unmar- 
ried,” and as if she were a “feme sole”, unless 
they create the cause of action positively by 
express language.“ Sometimes the courts 
adhere to the argument of “reciprocity,” or 
“lack of mutuality,” pointing out that the 
statutes only give rights to wives and not 
to husbands and, therefore, it cannot be pre- 
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sumed that a cause of action is given to a 
wife and not to a husband, who, also at 
common law, lacked such a cause of action. 
It might just as well be argued, however, 
as other courts have done,™ that the statute 
has completely altered the civil basis of 
marriage, that the “unity of persons” theory 
of common law was abrogated and that the 
question is simply one of removing the dis- 
ability and putting the spouses on an equal 
basis and that it is not necessary to create a 
cause of action in terms, for the removal of 
disability leaves the parties possessed of all 
rights and subject to all duties that pertain 
to an ordinary person. It is obvious that 
either line of thought can be pursued logi- 
cally, for the statute usually does not require 
one result or preclude the other.“ Why 
should a court give one answer or the other, 
when it could construe the statutes either 
way? 


The courts all talk of statutory construc- 
tion and make some attempt at it and then 
retreat under the protection of that nebulous 
reasoning denoted by the ambiguous phrase 
“public policy” by which they say they 
mean that tort actions between husbands 
and wives for personal injuries would dis- 
rupt and destroy the peace and harmony of 
the home. Concerning this public policy, 
the dissenting opinion in the case of Mertz v. 
Mertz™ is very illuminating: “The public 
policy concept is a vague and variable 
phenomenon. When we find it necessary, 
in a general way, to embody it in words, we 
are apt to resort to the language used in 
People v. Hawkins. 157 N. Y. 1, 12, 51 N. E. 
257, 260, 42 L. R. A. 490, 68 Am. St. Rep. 
736, and say that when we use the term, ‘we 
mean the law of the state, whether found in 
the Constitution, the statutes or judicial 
records.’ We go, further, sometimes, and 
in explanation say that the law so found 
evidences ‘the will of the Legislature,’ Straus 
& Co. v. Canadian Pacific Ry. Co., 254 N. Y. 
407, 413, 173 N. E. 564, 556, and so, perhaps, 
represents an inarticulate public opinion on 
the specific matter involved. In that broad 
sense it may be true to say that back of 
every law there is something which is con- 
ventionally referred to as public policy. * * * 
It may be freely conceded that back of the 
New York rule which withholds from the 
wife the right to sue the husband for per- 
sonal injuries is a public policy of the kind 
which is back of every other rule of law. 


But neither in the history of the rule nor in 
its operation is there anything to indicate 
that that policy is founded upon a definite 
view—or even upon some vague feeling— 
that justice or the public welfare would be 
affected by a contrary rule. There is no need 
again to trace the course of decision by 
which the rule as an exception became ‘en- 
grafted upon.’ Schubert v. August Schubert 
Wagon Co., 249 N. Y. 253, 258, 164 N. E. 42, 
64 A. L. R. 293, what is now Domestic Re- 
lations Law (Consol. Laws, c. 14), §57. For 
that story and its consequences reference 
may be had to the opinion of Pound, J., in 
Allen v, Allen, 246 N. Y. 571, 159 N. E. 656, 
It is enough to say that the rule exists 
merely as a product of judicial interpreta- 
tion, is vestigial in character, and embodies 
no tenable policy of morals or of social 
welfare. To urge that it survives because it 
is an aid to conjugal peace disregards reality. 
Conjugal peace would be as seriously jarred 
by an action for breach of contract, or on 
a promissory note, or for an injury to prop- 
erty, real or personal, all of which the law 
permits, as by one for personal injury.” 


It would seem that when one spouse 
assaults another or brings suit, there is not 
much domestic tranquility left to disrupt. 
Even granting this public policy where the 
marriage still was in existence, there would 
seem to be no reason to bar the suit after 
the parties were divorced as was done in 
the case of Wirrig v. Harter?” or where the 
real party at interest is an insurance com- 
pany under a liability policy, as in the case 
at bar.™ In such cases the public policy 
ought to be directed against collusive actions 
by husbands and wives, rather than the 
preservation of domestic tranquility. As the 
law now is in most jurisdictions, one spouse 
may instigate criminal proceedings against 
the other, sue for divorce and separation, 
bring all kinds of property actions and con- 
tract actions against the other, all of which 
are probably more disturbing to domestic 
tranquility than personal tort actions which, 
however, are barred by a public policy which 
seeks to protect the domestic tranquility of 
the marital status. 


There is, however, a strong minority view 
that allows a right of action in favor of one 
spouse against the other for personal torts. 
In Brown v. Brown™ the Supreme Court of 
Connecticut held that under the Connecticut 
Married Woman’s Acts a wife might main- 
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tain a civil action against her husband to 
recover damages for assault and battery and 
false imprisonment.™ In its opinion the 
court said: “It is true that courts in some 
of the States have held that statutes more 
or less similar to the one here in question 
give a married woman no right of action 
against her husband for a tort ... If the 
legislative intent in such an enactment is 
not to change the foundation upon which the 
status of married persons was based at com- 
mon law, namely their legal identity, but 
its purpose is to empower the wife, while 
that status exists, to contract and sue in her 
own name like a feme sole, it might well 
be held that language bestowing this right 
could not be so extended as to permit her 
to contract with her husband or to sue him 
fora tort... We have already held that the 
legislative intent in the Act of 1877 was to 
change the foundation of the legal status of 
husband and wife ... The parties retain 
their legal identity, and their civil rights are 
to be determined in accordance with the 
status thus established. These rights, except 
so far as they are modified by the statute 
itself, or by other statutes, or are necessarily 
affected by the reciprocal rights and obliga- 
tions which are inherent in the relation of 
husband and wife, are the same as they were 
before marriage. The statute leaves nothing 
to implication. The right to contract with 
the husband, and to sue him for breach of 
contract, and to sue for torts, is not given 
to the wife by the statute. These are rights 
which belonged to her before marriage, and, 
because of the new marriage status created 
by the statute, are not lost by the fact of 
marriage, as they were under the common- 
law status. The status of the parties after 
marriage being fixed, there was no occasion 
for providing in express terms what the con- 
sequences would be. They followed logi- 
cally . . 


“In the fact that the wife has a cause of 
action against her husband for wrongful in- 
juries to her person or property committed 
by him, we see nothing which is injurious to 
the public, or against the public good, or 
against good morals ... The danger that 
the domestic tranquility may be disturbed 

. and that the courts will be filled with 
actions .. . we think is not serious.” 


That the danger to the marital status in 
allowing such suits is not serious may best 


be shown by reference to another dissenting 
opinion,™ wherein the minority said: “Courts 
may prophesy, but the practice often leads 
them to embarrassment . Every step 
taken to emancipate women from the rigor- 
ous restrictions of the common law has been 
met with dark forebodings on the part of 
the judiciary. But now that women have 
been put on a parity with men as to their 
personal and property rights, society sur- 
vives, with none of the dark portents of the 
judicial prophets realized.” 


Several other jurisdictions have followed 
this same reasoning in permitting such suits, 
both in cases of assault*™ and in cases of 
negligence,™ without any apparent collapse 
of the marital status. Although our discus- 
sion has been confined for the most part to 
the jurisdiction of Ohio, the problem is 
much the same in other jurisdictions. Al- 
most all jurisdictions start with the com- 
mon-law concept of the unity of husband 
and wife, from which they have derogated 
in varying degrees by their own Married 
Woman’s Acts. In an article entitled “Torts 
Between Persons in Domestic Relations,” ™ 
Professor William G. McCurdy of the Har- 
vard Law School classifies all Married 
Woman’s Acts into the seven following gen- 
eral groups: (a) those which deal with 
property and are silent as to remedies; (b) 
those which permit a married woman to sue 
or be sued only in respect to property which 
constitutes her separate estate; (c) those 
which expressly exclude or refuse to author- 
ize suits between husband and wife; (d) those 
which do not permit a married woman to 
sue or be sued by a third person alone in 
her own name for personal torts; (e) those 
which permit a married woman to sue sepa- 
rately for torts committed against her; (f) 
those which in terms permit suits by and 
against married women as though they were 
sole; and (g) those which in terms permit 
suits between husband and wife. 


It is, therefore, necessary in any jurisdic- 
tion to examine its particular statutes, and 
especially the construction and interpreta- 
tion thereof by the courts of that jurisdic- 
tion, to see how far those courts are willing 
to concede that the legislature has derogated 
from the common law. 


Although the statutes differ somewhat 
from jurisdiction to jurisdiction, that nebu- 
lous but strong factor of public policy to 
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protect the sanctity of marriage from the 
evils of intra-marriage litigation pervades 
most jurisdictions with striking similarity 
and must be reckoned with in any attempt 
to resolve the problem at bar. In his 
article ™ on the subject Professor McCurdy 
suggests the following possible solutions: 


“(1) Permit no civil cause of action. This 
would, however, to a large extent destroy 
the separate estate, and, besides, we are too 
firmly committed to suits between the 
spouses either at law or in equity in prop- 
erty matters. 


“(2) Permit property suits, but deny per- 
sonal tort actions. This view represents the 
present weight of authority, but, it is sub- 
mitted, is too strict. The danger of domestic 
discord and many trivial suits is at best an 
a priori reason, and the possibility of severe 
injury which must remain  unredressed 
seems at least as strong a counter-considera- 
tion, 


“(3) Permit all property suits, but only 
those personal tort actions which represent 
substantial injuries and entail no danger of 
disrupting domestic tranquility. This is 
what some recent decisions seem in fact to 
do, but such a view seems to be without 
logic in its place of chief application: liability 
insurance policies. 


“(4) Permit all actions both in respect to 
property and personal injuries, and treat 
the spouses as though they were strangers 
sole and unmarried. This represents a 
strong minority view, but, it is submitted, is 
too broad, for reasons which will next be 
developed. 


“(5) Permit all actions both in respect to 
property and personal injuries, subject to 
necessary substantive limitations upon the 
cause of action, due to the relation of the 
parties. * * * It is a matter of common 
knowledge that the conduct of husband and 
wife toward each other generally is different 
from that of strangers. * * * There would 
be a considerable amount of express or im- 
plied consent due to the fact of the marital 
relation, and even where there was lack of 
actual consent the relation would license 
much conduct. And likewise in the case of 
negligence, since husband and wife are en- 
gaged in a common enterprise, for common 
benefit, often with common control, each 
should bear the risk which the other takes 


in the ordinary conduct of the domestic 
establishment. To this extent there is no 
great hardship, in view of the fact that 
the relation is entered consensually. Under 
this view, only those acts which are outside 
the scope of marital intercourse could con- 
stitute causes of action. * * * Thus, if a wife 
is a passenger in an automobile improperly 
driven by the husband, as is the case in all 
the automobile negligence cases which have 
been found, there would normally be no 
cause of action; but if a husband should im- 
properly drive his automobile over his wife, 
a pedestrian, under such circumstances that 
a third person would have been injured had 
he been in the wife’s position, there may be 
a cause of action.” 


It would seem that solution (5) is subject 
to the criticism of uncertainty and confusion. 
What would the limitations be upon the 
cause of action? Who would determine 
these limitations? Where would they draw 
the line? Unless accurately drawn by stat- 
utes, it would devolve upon the courts to set 
the limitations in each case. In any event 
since it devolves upon the courts to inter- 
pret and enforce the statutes, the problem 
would be one ultimately before the courts. 
We have seen what confusion and uncer- 
tainty can result from different court inter- 
pretations of the same statutes. This solution, 
it is submitted, would lead to too much 
uncertainty and hopeless confusion. On a 
given set of operative facts, one would not 
know whether or not he had a cause of 
action. It would depend on the attitude of 
the particular court in which the action was 
proposed to be brought, and the only sure 
way to know whether one had the right to 
sue would seem to be to undertake the neces- 
sary expense of litigation and place the mat- 
ter before the courts. 


A modification of solution (4), involving 
precisely what the jurisdiction of New York 
has done,™ would seem more satisfactory 
and practical. This solution would involve 
action by the legislature to enact adequate 
legislation (a) to change the Married 
Woman’s Acts to expressly permit personal 
tort actions between spouses, and (b) at the 
same time to change the insurance laws to 
adequately protect insurance companies 
from collusive actions between husbands 
and wives. As we have seen, the real reason 
for the public policy argument against per- 


Anorverervvennerenevennvenevneevvavenenvceeveenvasneenenesveenavuvsenevvstsveooucsvnsevnnssvvnvvsgsaeennesvvecensvavercataseeeaaneeeesvcavenencasoneeenevveronyaveneenavnneenesvonecensneenvndvavenvcvavaeeecea+arnennevenennnevancneveneevcasanenntgaenyqvaeveerarataa 


PAGE 944 


ILJ—DECEMBER, 1946 





VUTEC 


ymestic 
is no 
tt that 
Under 
outside 
id con- 
a wife 
roperly 
e in all 
h have 
be no 
uld im- 
is wife, 
es that 
ed had 
may be 


subject 
fusion. 
on the 
ermine 
y draw 
yy Stat- 
s to set 
r event 
) inter- 
roblem 
courts. 
uncer- 
t inter- 
olution, 
/ much 

Ona 
ald not 
use of 
tude of 
on was 
ly sure 
ight to 
. neces- 
1e mat- 


volving 
v York 
factory 
involve 
lequate 
farried 
ersonal 
) at the 
aws to 
panies 
sbands 
reason 
st per- 


eveenentennnenenty 


1946 


WUMNNNNNANUNLL UNL CLA TATA LAT ADEA TEAR 


sonal tort suits between spouses would seem 
to be not the disruption of domestic tran- 
quility, but the danger of domestic collusion. 
Regardless of the public policy, however, it 
must be emphasized that this is a problem 
for the legislature and not for the courts. 
As was so ably pointed out in the dissenting 
opinion of the United States Supreme Court 
in Thompson v. Thompson,” even matters 
of public policy are the domain of the legis- 
lature, not of the courts, or, in the language 
of Mr. Justice Harlan: “If the words used 
by Congress lead to such a result, and if, as 
suggested, that result be undesirable on 
grounds of public policy, it is not within the 
functions of the court to ward off the dan- 
gers feared or the evils threatened simply 
by a judicial construction that will defeat 


the plainly-expressed. will of the legislative 
department. With the mere policy, expedi- 
ency or justice of legislation the courts, in 
our system of government, have no rightful 
concern, Their duty is only to declare what 
the law is, not what, in their judgment, it 
ought to be—leaving the responsibility for 
legislation where it exclusively belongs, that 
is, with the legislative department, so long 
as it keeps within constitutional limits. * * * 
I repeat that with the policy, wisdom or 
justice of the legislation in question this 
court can have no rightful concern. It must 
take the law as it has been established by 
competent legislative authority. It cannot, 
in any legal sense, make law, but only de- 
clare what the law is, as established by 
competent authority.” 
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Have You a Life Insurance Policy in Your Home? 


Apparently people living in the District of Columbia are more life insurance- 
minded, proportionately speaking, than are people living elsewhere in the United 
States. The Institute of Life Insurance reports that the average per family life 
insurance carried in the District is $6,400 whereas New York State, in second 
position, can boast of a per family average of $6,200. The Institute also reports 
that countrywide the average has increased sharply. Where it was $2,400 in 1925, 


it is $4,000 at present. 


New Insurance Commissioner in Kansas 


Among the new incumbents of the post of Insurance Commissioner filled 


electorally in the recent election is Frank Sullivan of Kansas. 


Commissioner 


Sullivan is a veteran of World War I and has been active in American Legion 


and Republican politics, 
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Digested from the Temple Law Quarterly 
for July, 1946 


The Law 
Affecting Aviation Liability 


By GEORGE W. ORR 


MHE WAR’S TREMENDOUS impact 

on aviation has made itself felt in both 
technical advances and in public interest which 
have grown beyond comparison with all pre-war 
standards. The interest of lawyers in such 
phenomenal development in any industry is, 
of course, derived from the fact that there 
will be a corresponding impact upon the 
law and the practice of law. The lawyers’ 
job is to see that our system of justice is 
protected against any ill-advised changes 
brought about by overly zealous popular and 
political interest and that protection of judi- 
cial procedure is maintained to the end that 
equal justice may be available to all by due 
process of law. The job of lawyers as in- 
dividuals is to take notice of the growth of 
this new industry and to equip themselves 
for professional participation as the occasion 
demands. It is to this latter interest—that 
of the lawyer as an individual—that this 
article is directed. 

Aviation law is not a special branch but 
an application of the general law with which 
all lawyers are familiar, and is quite as ac- 
cessible as the law relating to any other 
industry. Liability in connection with avia- 
tion has not been altered and the common 
law rules of negligence generally apply. 


The fact that airplanes cross many state 
boundaries in a short time is not the basis 
of any conflict of law. It is well established 
that the law of the place of accident controls, 
and that law is available to all. There is 
some variation in the laws of the states, but 
there has been no real conflict in incidents 
concerning aviation. It is generally agreed 
that the uniformity of federal control is de- 


George W. Orr is Director of Claims, United 
States Aviation Underwriters 
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LAW AFFECTING AVIATION 


sirable as to safety regulations and the eco- 
nomic regulation of interstate airlines. This 
objective was already accomplished by the 
Civil Aeronautics Act of 1938, 52 Stat. 977. 
However, this is not a logical precedent for 
the necessity of uniform liability laws which 
can be accomplished only at the serious cost 
of taking control away from the states. 


There is better opportunity to prove lia- 
bility in connection with aircraft accidents 
than in any other industry because of the 
meticulous records kept by aircraft operators 
and by the Government, and also because of 
the public hearings incident to serious aero- 
nautical accidents. The plaintiff has ready 
access to all facts known to the defendant. 
Consequently, there appears to be neither 
need nor justification for subjecting aviation 
to a different standard of liability than that 
required of other industries, some of which 
are in direct competition. A study of de- 
cisions concerning aviation reveals that our 
established law and judicial process is quite 
capable of giving justice. 

The exceptions to the application of com- 
mon law rules of negligence are: (1) Land 
damage statutes, (2) guest statutes, and (3) 
the Warsaw Convention. Land damage 
laws (based on Section 5 of the so-called 
Uniform State Law for Aeronautics) impose 
absolute and unlimited liability on the air- 
craft owner (and certain liability on the 
operator) for property damage and/or in- 
jury to innocent third parties on the surface 
caused by the operation of aircraft or ob- 
jects falling therefrom. 


California and South Carolina have guest 
statutes applicable to aviation, the former 
providing that there shall be no action for 
death, injury or loss unless injury results 
from intoxication or wilful misconduct and 
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the latter unless the act was intentional or 
caused by heedlessness. 


Briefly, the Warsaw Convention is a 
“Convention for the Unification of Certain 
Rules Relating to International Transporta- 
tion by Air” (its proper name); its applica- 
tion is determined by the contract of 
transportation and not by the place of ac- 
cident—when between two nations adhering 
to the treaty, or from one adhering nation 
to a destination in that same nation, if there 
has been an agreed stopping place in an- 
other nation whether or not an adherent. 


Some of the recent cases of interest which 
have been decided in connection with the 
Warsaw Convention are Wyman v. Pan 
American, 181 Misc. 963 (1943), Garcia (Diaz) 
v. Pan American, 269 App. Div. 287 (1945), 
and Indemnity Insurance Company v. Pan 
American, et al., 58 F. Supp. 338 (1944). 


The significance of the decision in the 
case of Jones v. Northwest Airlines, 157 P. 
(2d) 728 (1945), is that it is the first to 
uphold the legality of the rules and regula- 
tions filed by all airlines with the Civil 
Aeronautics Board and hence to apply the 
great volume of law already decided in con- 
nection with the filing of like tariffs by rail- 
roads and other surface carriers with the 


Interstate Commerce Commission. This 
includes the limitation of liability on checked 
baggage and other property—a subject of 
increasing interest as air travel increases. 

There is now no federal law (other than 
the Warsaw Convention) having to do with 
aviation liability to passengers, goods or the 
public. Section 701 (e) of the Civil Aero- 
nautics Act of 1938 specifically provides that 
no part of any report or reports of the 
Civil Aeronautics Authority relating to any 
accident, or the investigation thereof, shall 
be admitted as evidence or used in any suit 
or action for damages growing out of any 
matter mentioned in such report or reports. 
This is only fair, as this agency has nothing 
to do with determining liability; its investi- 
gation is for a totally different purpose— 
safety regulations. To accomplish that ob- 
jective it receives evidence which would be 
inadmissible in actions at law, and its con- 
clusions, which might be interpreted as 
affecting liability, are often unsupported by 
genuine legal evidence. 

Almost the only way the civil air regula- 
tions of the Civil Aeronautics Board would 
affect liability is that compliance with or 
violation of regulations might be submitted 
as evidence, if material, in legally determin- 
ing liah‘lity. 
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Digested from the Journal of Business 
for July, 1946 


The Insurance of Bank Loans 
and Its Implications 


By FRANCES QUANTIUS 


bee IS AN INQUIRY into the nature 
- of the insurance of bank loans, the 
reasons for it, the reactions to it, and its im- 
plications. There is a further query as to 
whether such insurance is necessary and 
what possible alternatives might be sug- 
gested. 

Several kinds of loans are now insured 
by the federal government. Many differ- 
ent government agencies do the insuring, 
and this is one way in which the loan insur- 
ance differs from the deposit insurance of 
the Federal Deposit Insurance Corporation 
which was inaugurated in 1935. While the 
banks pay for most of the insurance, the 
government agencies are free, if necessary, 
to use their regular appropriations in fulfill- 
ing obligations. In some cases application 
for the insurance is optional; in other cases 
it is compulsory. Covering a loan with in- 
surance is optional unless the loan in ques- 
tion is in violation of existing legislation as 
to the sphere of commercial-bank lending. 
Some of the loans which are legal when 
covered by government insurance are not 
legal when made under any other con- 
ditions. In the instances in which the insur- 
ance is optional, bankers do not insure the 
loans that they consider high grade. Loans 
can be insured at varying percentages of 
face value, and the insurance usually takes 
the form of government guaranty or of 
repurchase agreements, 

Federal Housing Administration loans 
were among the earliest guaranteed. Loans 
are also guaranteed by the Reconstruction 
Finance Corporation and were guaranteed 
by its former subsidiary, the Smaller War 


Frances Quantius is Professor of Economics, 
Ohio State University 


Plants Corporation. One of the most re- 
cent applications of the guaranteeing device 
is in the Bretton Woods agreements. 

There are several specific and general 
reasons for the growing importance of the 
loan guaranties. The F. H. A. guaranties 
began in 1935 and were considered a de- 
pression measure for the aid of home own- 
ers. It was also hoped that the guaranties 
would stimulate building, a basic industry. 
World War II was largely responsible for 
the loans required for constructing and 
operating war plants and converting pri- 
vate industry and, later, for reconverting 
to private industry, all of which were 
considered too precarious and beyond the 
realm of commercial banking. 


These loan guaranties were also demanded 
by the widespread trend towards security 
which has been experienced in so many 
segments of our economy. However, the 
real economic difficulty giving rise to all 
these guaranties is the investment-employ- 
ment situation. During most of the time 
since World War I, market coordination 
of economic processes has not been satis- 
factory in terms of employment and income 
indices. Consequently, the government has 
intervened with monetary and fiscal con- 
trols aimed at increasing, or at least main- 
taining, the flow of income. To do this it 
is necessary to increase or maintain output 
by stimulating consumption and investment. 
The loan-guaranteeing device is related to 
the stimulation of both, but more particu- 
larly the latter. 

What have been the reactions among 
persons in banking and government circles 
to the adoption and extension of this guar- 
anteeing device? The American Bankers’ 
Association has taken a stand in opposition 
to federal guaranty of bank loans after the 
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war. Lending officers in the larger banks 
are inclined to prefer loans without govern- 
ment guaranties of any sort. They fear that 
the trend toward making the government 
responsible for ultimate loss, if continued, 
will bring about the socialization of bank- 
ing and that bankers will merely be handling 
funds on a commission basis, whereas they 
have felt for many years that their insti- 
tutions existed to direct the wealth of the 
community and to select and encourage 
such undertakings as appeared to be pros- 
perous or promised to succeed. According 
to these bankers, federal insurance of bank 
assets clearly reduces the usefulness of 
banks. If it is continued, they fear that 
the administrators of insurance corporations 
will exercise devastating political power 
over both the banks and their customers— 
power very different from that exercised 
by the F, D. I. C. The former head of the 
F. D. I. C., himself a banker, is opposed to 
the insurance of bank assets. 


Many of the smaller bankers, however, 
favor the continuance of government guar- 
anties and have written the same to their 
senators and their representatives. They 
feel the need for security more than the 
city banker does. 

The increasing use of the guaranteeing 
device raises a number of questions. For 
one thing, how has banking been affected? 
Bankers are now making loans that they 
formerly considered (and still consider) be- 
yond the realm of commercial banking. It 
therefore follows that many individuals and 
firms formerly unable to acquire loans are 
now getting them, both on favorable terms 
and for purposes previously unauthorized. 

Banking is likely to be affected by the 
guaranties with regard to the insurance of 
deposits. If the guaranteeing is continued, 
it will become obvious that federal insur- 
ance of deposits is no longer necessary. 
If the assets which back the liabilities are 
insured, there is no need for insuring the 
liabilities as well. 

Some persons might favor the insurance 
of bank assets but prefer to have the insur- 
ing done by a single private corporation 
or by a group of private corporations. 
Whether the government or some private 
corporations do the insuring, bankers will 
be forced to give up a large degree of their 
independence when it to deciding 
upon borrowers and upon the terms of the 


comes 
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loan. Bankers, however, would probably 
have a greater degree of freedom if the 
insurance were administered by several 
large, competing, private insurance com- 
panies. But it is unlikely that a private 
corporation, even if sizeable, could do the 
insuring because of its limited resources, 


The author concludes that, in spite of a 
few still relatively feeble and delayed anti- 
guaranty programs which have been recently 
initiated by the larger banks with partial 
success, the federal insurance of loans 
should probably be continued. As has been 
pointed out, the smaller banks lose some 
degree of independence under almost any 
conceivable arrangement; however, they are 
probably less likely to be exploited by the 
government than by their city correspond- 
ents. The small banker is often found to 
favor the government guaranties. The city 
banker will lose freedom in rendering de- 
cisions as to types of loans and borrowers 
if the loan insurance is continued and 
extended by the government; but political 
abuse is not inevitable, and apparently it 
has not appeared so far—it is merely feared 
that it will appear. Meanwhile, the fact 
that many marginal loans serving essential 
community needs would not be made with- 
out the government insurance is of far 
greater importance. 

Conditioned by the F. D. I. C. program, 
the public will now demand some form of 
insurance. At present we are faced with 
too much insurance, since a duplication is 
involved. The loan insurance provides the 
system with both solvency and_ liquidity 
and, from that standpoint, seems stronger 
than federal deposit insurance, which pro- 
vides liquidity only, while the language of 
the Banking Act of 1935 is such that every 
solvent bank could be liquid without federal 
deposit insurance. 

It would not do to keep the lovn insur- 
ance without 
changes. At 


making certain desirable 
present there are too 
agencies insuring loans. Outstanding loans 
are guaranteed by the War Department, 
the Navy Department, the Maritime 
Commission, F. H. A., R. F. C., and the 
Veterans’ Administration. In addition, the 
insurance and _ stipulated con- 
ditions of the loans vary widely. Much of 
this is due to what was at first considered 


to be the temporary nature of the program. 


many 


premiums 
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If this program is to become permanent, 
there is need for its centralization in one 
agency and for the smoothing-out of vari- 
ations, where possible. On the other hand, 
if the objections to the asset insurance are 
considered too great to be surmounted or 


not required to be insured, it is here recom- 
mended that federal deposit insurance be 
continued as a public confidence factor. 
However, it should be remembered that, 
in so far as banks hold United States 


Treasury obligations, deposit insurance is 


yurces, if a sizeable amount of assets other than 
e ofa government obligations is not insured and 


not needed; therefore, a reduction in the 
assessment rate is advisable. 
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Edward J. Hickey, head of the Connecticut State Police, and State Fire 
Marshall, speaking over the radio under the auspices of the National Board of 
Fire Underwriters called for an active participation in the battle against fires 
caused by carelessness. He declared that at the rate we were now going our 
country would soon be bankrupt. He stated, “In Connecticut alone, in the past 
twelve months, fire has struck 2,375 times. Fifty-four lives were lost, thirteen 
of them children, more than twice as many as in the previous twelve months... 
Most of those lives were lost because someone was careless. We here in America 
must realize now that each year we are destroying—largely through our own care- 
lessness—the lives of 10,000 of our people and almost $600,000,000 in homes, 
business properties, commodities and natural resources ... No nation, not even 
ours, can afford to be so wasteful ... Your life, your home, your job will be in 
danger until the present great wave of destruction by fire is checked.” 


Praise Indeed 
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Mr, Perry Faulkner, Chief of the Veterans’ Employment Service, in a letter, 
recently applauded the work of the Association of Casualty & Surety Executives 
for their efforts in the placing of those physically impaired by their war services 
with these words: “This office would like to extend to you and your organization 
our sincere appreciation for the fine cooperation which you have extended in 
promoting the employment of disabled veterans during the last several months 
... We consider particularly valuable the publications and pamphlets prepared 
and issued by your organization to promote a better understanding of the rela- 
tionship of Workmen’s Compensation Legislation to the employment of disabled 
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— What's Being Hunted? 

ee With the opening of the hunting season there has been a great increase in 
tment, the number of accidental deaths. When the Chicago Tribune, on November 19, 
ritime reported how a hunter who had stopped to dress a deer that he had felled had 
id the been shot through the heart by the bullet of another hunter which had first passed 
through the neck of a deer, they also stated that the report from Pine City, 
Minnesota was to the effect that “Eight deaths already have been recorded in 
the deer season which opened Saturday [3 days].” 
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Opinions here and there: 


“The Attorney General Says—” 


UNLAWFUL INSURANCE ACTIVITY 
OF FOREIGN INSURER 
Attorney 


When the y General was asked 
whether a person duly licensed as an insur- 
ance agent in Florida, and who also main- 
tained an office as a licensed insurance broker 
in the state of New York, and who spent 
part of his time doing business in both 
states, was violating the Florida laws with 
respect to insurance when he placed insur- 
ance, issued and underwritten by British 
corporate insurers, not licensed to do busi- 
ness in Florida, for Florida residents, cover- 
ing shipments of Florida resident to Florida 
ports, he replied that they were. Said poli- 
cies were not executed in this country, but 
quite naturally they were delivered and paid 
for here. He stated, “A foreign insurer may 
be doing business in a state if it solicits 
insurance or collects assessments from resi- 
dent policyholders ... Section 627.22 Florida 
Statutes, 1941, provides that ‘it shall be un- 
lawful for any agent or solicitor, directly or 
indirectly, to collect any insurance premium, 
or to solicit, negotiate, effect, procure, re- 
ccive or forward any contract of insurance, 
or renewal thereof, for any insurance com- 
pany not lawfully authorized to transact 
business in this state, or in any manner to 
aid or assist in any such transaction.’ Fur- 
thermore it appears that the described activi- 
this agent brings him within the 
definiton of ‘agent’ or ‘insurance agent’ as 
terms are defined ” Clearly the 
British insurers and the agent in question 
were violating the insurance laws of the state 
of Florida. Opinion of the Florida Attorney 
General, July 29, 1946 


ties of 


such 


CONTINGENT NATURE 
OF BENEFICIARY’S INTEREST 


Insured purchased life insurance prior to 
1933, and in that year executed an amend- 
ment to the policy whereby he revoked his 
right to change the beneficiary, only so far 
as his wife was concerned. On May 10, 1943, 
insured and his wife amended the policy to 
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name his executor the beneficiary, and on 
May 12, the wife was again named benefi- 
ciary. In 1944, insured and his wife again 
amended the policy naming his two children 
as beneficiaries. In all cases but the last one, 
the insurer was notified of the changes of 
beneficiaries as provided in the policy. The 
question that the Attorney General was 
asked to rule upon was whether the children 
were entitled to the policy proceeds when 
the insured died. 


He indicated that the beneficiaries were 
legally changed, quoting authority for the 
proposition that “It is now considered that 
an insurance company may make reasonable 
rules and regulations by which the insured 
may change the beneficiary named in the 
policy of insurance the method pre- 
scribed should be followed, but if the in- 
sured has done substantially what is required 
of him, or what he is able to do... and all 
that remains to be done are ministerial acts 
of the association, the change will take effect, 
though the formal details are not completed 
before the death of the insured. . . . Where 
the right to substitute another beneficiary 
exists by express reservation, or otherwise, 
the insured or member of a benefit society, 
may, without the consent of the original 
beneficiary, change his beneficiary at will 

This is true, because the beneficiary 
whose right, under the policy or certificate, 
may thus be taken away, has only a contin- 
gent interest therein, which will not vest 
until the death of the insured... .” Opinion 
of the North Carolina Attorney General. Octo- 
ber 22, 1946, 


TAXABILITY OF PROCEEDS 
OF LIFE INSURANCE POLICIES 


For the purpose of determining whether 
or not proceeds of life insurance policies are 
taxable under the North Carolina Income 
Tax Law, the Attorney General traced the 
history of the analogous federal statute and 
the decisions thereunder and, reasoning that 
the similar wording in the North Carolina 
Act should receive identical construction, 
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declared that proceeds of life insurance were 
not taxable and non-proceeds were accord- 
ingly taxable. The criterion of non-taxability 
would seem to depend on the fact that the 
money is “proceeds” payable on the death 
of the insured and “by reason of the death 
of the insured.” It would appear that it 
made no difference whether the money was 
paid in a lump sum or installments. How- 
ever, that part of any payment, installment 
or otherwise which accrues because it is 
interest-earning or a dividend is clearly a 
taxable item, for it would appear to be an 
earning upon an investment. Opinion of the 
North Carolina Attorney General. October 10, 
1946. 


OUT-OF-STATE 
INSURANCE CONTRACTS 


The Insurance Commissioner asked the 
Attorney General whether or not a life in- 
surer, authorized only to do business in the 
state of Florida, was correct in considering 
(1) business applied for by mail by residents 
of other states, and (2) business originally 


written for insureds in Florida who have 
moved to other states, and who remit their 
premiums by mail, as Florida business for 
the purpose of obtaining the credit to which 
the insurer is entitled under the statute. The 
reply came back that the insurer was not 
entitled to do so, saying: “It is apparent 
that contracts of insurance prepared and 
closed in this state by an insurer upon appli- 
cations received by mail from other states, 
without the intervention of agents . . . con- 
stitute engaging in the insurance business 
in this state. It is not too clear 

that premiums received on life policies are 
taxable under said law, only if received from 
policyholders who are in Florida; yet that 
would seem to be the reasonable construc- 
tion of the wording of such law, and such 
construction is fortified by the clearer word- 
ing of our premium receipts tax law as it 
formerly appeared. .. . It would seem that 
the wording of said Section 205.44-1 with 
respect to tax collectible on premiums from 
life insurance policies in Florida should re- 
ceive like construction.” Opinion of the Florida 
A'torney General. Avgust 3, 1946. 


——_—)$ 


More Statistics on Youth 


The Motor Vehicle Department of the State of New Jersey has recently 
made available figures indicating that youthful drivers between the ages of 21 
and 29 are responsible for accidents all out of proportion to their numbers. In 
New Jersey they represent about 26% of the registered drivers whereas they are 


4, 


involved in 32% of all accidents and 37% 


of all fatal accidents. The 30 to 39 age 


group which form about 27% of the state’s drivers are only involved in 26% of 
all accidents and the same number of fatalities. 


A New Profession? 


Superior Court Judge McKay astounded the meeting of Casualty Insurance 


5 


Adjusters Association at Los Angeles when he gave some statistics on crime. He 


hether declared that better than two million people in this country made their livine by 
es are crime and added that crime costs the United States better than fourteen billion 
1come dollars a year. An appalling thing, he noted, was that twenty-two percent of the 
ed the people in prison today were veterans of the recent war. Inasmuch as a large 
te and majority of offenders are youthful, he called for the segregation of this class from 
& that the hardened criminal in prisons. 
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AGGRAVATION eventually underwent an operation. Testi- 


mony indicated that there had been some 


OF PRE-EXISTING INJURY degeneration in the discs of his spinal column 











previously, but that the accident had ulti- 







ae) mately caused one of them to rupture. When 
e Injury to bus passenger a verdict was rendered for plaintiff in the 
Pre-existing injury amount of $7,500 the defendant appealed on 
Consequential damages the ground that the evidence didn’t support 






the verdict among others. 





John Dix was riding in one of defendant’s 
busses which, owing to series of jarring con- The upper court agreed with the trial 
tacts with the side of a bridge, threw him court, saying, “The rule appears to be well- 
to the floor causing him severe pains in his _ settled that when a defendant’s negligence 
back. Asa result he had to quit work and aggravates or brings into activity, a dormant 
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or diseased condition or one to which the 
injured person is predisposed, the defendant 
is liable to the injured person for the full 
amount of the damages which ensue, not- 
withstanding such diseased or weakened 
condition.” Judgment affirmed.—Owen v. 
Dix. Arkansas Supreme Court. October 
28, 1946. 25 CCH AutomosiLe Cases 1147. 
Sherrill, Cockrill & Willis, for Appellant. 


Talley, Owen & Talley, Sam Robinson, Tom 
W. Campbell, for Appellee. 


AN INSURER'S DIRECT LIABILITY 


(MINNESOTA) 


e Direct action against insurer 
Conflict of laws 
Statutory construction 


Plaintiff brought an action in Minnesota, 
for an accident occuring in Wisconsin, 
against the insurer of a Wisconsin resident, 
to whom the policy was delivered in Wis- 
consin. The policy contained a provision 
that an action may be maintainable directly 
against the insurer for the negligence of the 
insured where the insured’s liability has been 
established by judgment after actual trial. 
The plaintiff had not proceeded first against 
the insured, but he contended that the Wis- 


consin statutes providing for a direct action 
against the insurer and for the joinder of 
the insured and the insurer determine the 
company’s liability to the plaintiff. Do they? 


On appeal the court agreed with the trial 
court’s position in sustaining the defendant’s 
demurrer to plaintiff’s complaint. ‘Our con- 
clusion is that whatever substantive rights 
plaintiff has against defendant arise exclu- 
sively under Sec. 85.93. Because that sec- 
tion, as construed by the Wisconsin court, 
does not make an irsurer liable directly to a 
person injured for the negligence of the in- 
sured where the policy contains a no-action 
clause and the plaintiff has not recovered a 
judgment establishing the insured’s obliga- 
tion, there is no basis here for predicating 
a right of recovery in favor of plaintiff 
against defendant. The provisions of Sec. 
260.11(1) of the Wisconsin statutes for the 
joinder of the insurer as a defendant in cases 
of this kind are of no avail to plaintiff here, 
because that statute is a procedural one, 
whose operation is confined to that state. 
Our statutes do not authorize such a 
joinder.” Judgment affirmed.—Anderson v. 


State Farm Mutual Automobile Ins. Co. 
Minnesota Supreme Court. November 8, 
1946. 26 CCH AvutTomosiLe Cases 28. 
William H. DeParcq, Robert J. McDonald, 
Donald T. Barbeau, 2535 Rand Tower, Minne- 


apolis, Minn., Michael Levin, Milwaukee, Wis., 
for Appellant. 


Freeman & King, 1167 N. W. Bank Bidg., 
Minneapolis, Minn., for Respondent. 


COASTING CHILD 
RUN OVER BY AUTO 
(PENNSYLVANIA) : 
e Child on sled run over 
Darting out from alley 





Little Carol Huber was coasting down the 
slope of Ninth Alley at the place where it 
goes into Piedmont Avenue forming a “T” 
intersection, when her sled darted out into 
the roadway of Piedmont Avenue, and she 
was struck by the front wheel of an auto- 
mobile driven by the defendant, and injured. 
3ecause of hedges at the corner, the view of 
the intersecting streets was obscured and 
Carol didn’t see the automobile until she 
had darted out into the cross street and 
defendant hadn’t seen the child until she 
suddenly appeared in front of his car. Plain- 
tiff appeals from a judgment directed in 
favor of the defendant after the jury had 
returned a verdict for the child and her 
parents. Was there anything in the testi- 
mony to justify a finding that defendant was, 
or ought to have been, aware of the situation 
in sufficient time to stop his automobile if 
it was under proper control? 


The court thought not and quoted au- 
thority to the effect that, “Where there is 
not any testimony to support a finding that 
a driver knew, or had reasonable ground for 
knowing, that children were sledding or 
likely to be sledding on a hill at the time 
of passing, and a sled not under proper con- 
trol came rapidly without warning or op- 
portunity to apprehend its approach and a 
collision took place, there is no liability for 
damages to children who may be injured.” 
Judgment affirmed—Huber, etc. et al. v. 
Anderson. Pennsylvania Supreme Court, 
Western Division. November 8, 1946. 26 
CCH Auromosire Cases 50. 

Bresci R. P. Leaonard, 1110 Jone Law Build- 
ing, Pittsburgh, Pa., for Appellants. 


Albert G. Liddell, 2005 Law & Finance Bldg., 
Pittsburgh, Pa., for Appellee. 
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DIFFICULTIES MET 
ASSESSING PERSONAL INJURIES 


(TENNESSEE) 


e Child struck by truck 
Excessiveness of award 


Five-year-old James McWilliams was 
struck by a truck operated by defendant’s 
servant. He received a brain concussion, 
suffered nausea, spent three days in a hospital 
and was bedded at home for the major portion 
of three weeks. In addition he had a broken 
collarbone, and an injured and swollen leg. 
When the child was awarded $2,000 for his 
injuries and suffering, and the father $500 
for medical bills and loss of services the 
defendant appealed from the judgment as 
excessive. 

The court didn’t believe that the award 
to the child was excessive, saying that, 
“There is no way to accurately measure 
damages for personal injuries. It would be 
even more difficult to attempt to fix a standard 
for measuring damages for personal injuries 
which would apply to all cases ” How- 
ever, as to the father’s recovery, the court 
thought that it was excessive inasmuch as 
only $112.50 expenses had been proven, say- 
ing, “The father is entitled to a judgment 
for the actual damages which he proved. 
The evidence negatives any damage to the 
father for the loss of services of the son.” 
Judgment for son is affirmed; for the father 
affirmed if he will accept the reduced dam- 
ages, otherwise a new trial on the issue of 
damages.—Phillips et al. v. Elwain Williams. 
Tennessee Court of Appeals, Middle Section 
at Nashville. October 26, 1946. 25 CCH 
AUTOMOBILE CASEs 1119, 

Armistead, Waller, Davis & Lansden, Law- 
rence Dortch, Nashville, Tenn., for Plaint'ff in 
Error. 

Walker & Hooker, Spencer Shropshire, Nash- 
ville, Tenn., for Defendants in Error. 


DRIVER IN CENTER LANE 
COLLIDES IN RIGHT-HAND TURN 


(DISTRICT OF COLUMBIA) 


e Right-hand turn from center lane 
Reference to insurance on voir dire 


When one of Harold Behrman’s trucks, 
proceeding northward in a center lane, 
slightly in front of the Sims’ car, also pro- 


ceeding in the same direction but in the 
right-hand lane turned right at an intersec- 
tion, he brought about a collision between 
the truck and the automobile of Sims. An 
appeal was made from a verdict for plaintiff 
Sims on the ground that on the voir dire, in 
response to a question as to whether any of 
the jurors were acquainted with the firm 
with which one of appellant’s attorneys were 
associated, one of the jurors responded that 
he had bought life insurance from one of 
the members of the firm. Did such a state- 
ment suggest to the other jurors that a 
liability insurance company protected Behr- 
man? 

The Circuit Court of Appeals thought not. 
“This voluntary statement . .. was not 
enough, in our view, to suggest to the jurors 
the idea that a liability insurance company 
protected Behrman. The motion for a mis- 
trial because of a juror’s statement was 
properly denied.” It went on to say that 
there had been no error on trial cross-ex- 
amination when one of the appellant's wit- 
nesses had been asked if he had ever been 
convicted of a felony or misdemeanor and 
there had been no basis for such a question, 
since the court had instructed the jury to 
ignore the question and the answer. Judg- 
ment affirmed.—Behrman v. Sims et al. 
United States Circuit Court of Appeals, Dis- 
trict of Columbia. November 12, 1946. 26 
CCH Avutomosite Cases 1, 

Austin F. Canfield, Julian H. Reis, Irving 
Wilner, William T. Hannan, for Appellant. 


Arthur L. Willcher, Sol Rothbard, for Appel- 
lees. 


DRIVER, BLINDED BY LIGHTS, 
RAMS TELEGRAPH POLE 


(MISSISSIPPI) 


e Lights blind driver 
Collision with telegraph pole 
Proximate cause 


When driving at night and lights blind 
you, it is better to stop where you are than 
run the risk of ramming some hidden object 
by driving off the side of the road. Mrs. 
Bertha Perry discovered this fact, when, in 
driving home one evening, she was blinded 
by the lights of some parked cars and drove 
off the side of the road into a telegraph pole. 
Mrs. Perry had lived in the town all her 
life and knew that the pole was a foot off 


QUUUETOUUUED EVEL ULADEA ELUTED ENON AAA EUES TATTLE eee 


PAGE 958 


ILJ—DECEMBER, 1946 





the 
been 
Was 
the | 
TI 
with 
pare 
whic 
ing | 
coul: 
the s 
and | 
did I 
of w 
the « 
that 
of tl 
dam: 
plain 
grap 
pren 
AUT 
Wa 
Fran 
Lut 
Miss. 


TI 
to de 
polic 
stanc 
ment 
limit 
ment 


sued 
deat! 
insur 
whic 
cludi 
plosi 
insur 
the i 
ment 


ven 


the 
sec- 
een 
An 
tiff 
in 
v of 
irm 
rere 
that 
. of 


ate- 
shr- 


not. 
not 
rors 
any 
nis- 
was 
that 
-eX- 
wit- 
een 
and 
ion, 
y to 
idg- 

al, 
Dis- 

26 


ving 


)pel- 


lind 
han 
ject 
Mrs. 
1, in 
ded 
rove 
ole. 
her 


- off 


ye 0UUULUUUTUUAUUAAERONLOUD EAD OAU RA UAU UOT EATEN AAAS ANNAN 


the road’s right of way, and in fact had 
been there long before the road was built. 
Was the position of the pole improper and 
the proximate cause of the accident? 


The court thought not. “The pole was not 
within the space which the county had pre- 
pared for the common use of travellers and 
which it had in a manner invited the travel- 
ing public to use... . The fact that people 
could and did use the gravel parkway along 
the side of the railroad and beyond the pole 
and the immediate area grown up with grass, 
did not make such space a part of the right 
of way or of the paved highway,” declared 
the court. “It seems to us to be manifest 
that this pole was not the proximate cause 
of the accident, and consequently of the 
damages to the appellee.” Judgment for 
plaintiff reversed.i—Western Union Tele- 
graph Company v. Perry. Mississippi Su- 
preme Court. October 28, 1946. 25 CCH 
AUTOMOBILE CASEs ‘1145, 

Wallace, Greaves & Wallace, Gulfport, Miss., 
Francis R. Stark, New York City, for Appellant. 


Luther Maples, Edwin S. Leland, Gulfport, 
Miss., for Appellee. 


GASOLINE TRANSPORT BURNS 


(OKLAHOMA) 
e@ Declaratory judgment action 
Fire or explosion exclusion clause 


Statutory reimbursement endorse- 


ment 


The insurance carrier brought this action 
to determine its liability under two insurance 
policies, one written on a statutory form at 
standard limits and containing a reimburse- 
ment endorsement and the other for excess 
limits containing no reimbursement endorse- 
ment. The insured was a partnership en- 
gaged in transporting gasoline by truck and 
on an occasion was struck by a train at a 
railroad crossing. The tank was punctured, 
gasoline drenched everything, and fire en- 
sued in which four people were burned to 
death. The question arose as to whether the 
insurer was liable under the excess policy 
which contained an exclusion clause, ex- 
cluding coverage for loss from fire or ex- 
plosion of the contents, and whether the 
insurer was entitled to reimbursement from 
the insured under the reimbursement agree- 
ment. 
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The upper court disagreed with the lower 
court’s decision that the exclusion clause 
was ambiguous, saying that, “It would ap- 
pear that to a layman of ordinary intelligence, 
the language of the exclusion clause is clear 
and free from ambiguity, and could mean 
only that the company was not liable for loss 
resulting from fire or explosion which oc- 
curred within the contents of any vehicle 

” As such a clause did not appear in the 
statutory policy, the company was liable 
thereunder. As to whether it could recover 
from the insured under the reimbursement 
agreement is a matter for the trial court as 
it appeared to the court to be a matter within 
the Declaratory Judgment Act, being a con- 
troversy, definite and concrete, and touch- 
ing the legal relationship of the parties 
having adverse legal interest. Reversed and 
remanded.—Commercial Standard  Insur- 
ance Company v. Gilmore, Gardner & Kirk 
Oil Company et al. United States Circuit 
Court of Appeals, Tenth Circuit. November 
12, 1946. 26 CCH AuromosiLe CAsEs 33. 

Duke Duvall, Dudley, Duvall & Dudley, for 
Appellant. 


Coleman Hayes, Monnet, Hayes & Brown, Rex 
Belisle, Priest & Belisle, for Appellees. 


GEORGIA VENUE STATUTE 
FOR NON-RESIDENT MOTORISTS 


(GEORGIA) 
e@ Non-resident motorists 
Venue 





In an action against joint tortfeasors 
where some of the defendants were residents 
and others non-residents, to which a de- 
murrer was interposed, the court declared: 
“.. a non-resident corporation is for pur- 
poses of suit a resident of the county in 
Georgia in which it has an office, agent and 
place of business and ... a joint action lies 
against it and a resident of Georgia in said 
county even tho the joint defendant re- 
another county.” Judgment 
affirmed. Quinton v. American Thread Co. 
et al. Georgia Court of Appeals. October 
26, 1946. 25 CCH AvutomosiLe CAsEs 1136. 

Hardin & McCamy, Dalton, Ga., for Plaintiff. 


Mitchell & Mitchell, Pitman & Hodge, Hardin 
& McCamy, Dalton, Ga., for Defendant. 
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REASONABLE MINDS DIFFER; 
UNEXPECTED DANGER 


(KANSAS) 


e Collision at intersection 
Contributory negligence 





Deselms, driving south on Emporia Street, 
approached the intersection of Third Street, 
and noted defendant’s truck coming east 
half way up the street. He testified that he 
thought that he could negotiate the crossing 
before defendant got there, calculating that 
defendant would slow down from his twenty- 
five mile an hour speed. As he started 
across, at ten miles per hour, he noted that 
defendant didn’t slow down, and not know- 
ing what to do, slowed down himself. The 
result was that defendant rammed the side 
of the car although it was apparent that 
defendant had swerved trying to avoid the 
collision. Was plaintiff guilty of contribu- 
tory negligence as a matter of law? 

The court thought not, although two 
justices dissented. It said, “We cannot say 
as a matter of law that reasonable minds 
would not differ as to whether he was con- 
fronted with a sudden unexpected danger 
and took the course of action he did take in 
the exercise of his judgment in good faith. 
Under such circumstances he was not guilty 
of contributory negligence as a matter of 
law.” Defendant’s demurrer to plaintiff's 
evidence should not have been sustained.— 
Deselms v. Combs. Kansas Supreme Court. 
November 9, 1946. 26 CCH AvuTOMOBILE 
Cases 40. 

Robert R. Hasty, Wichita, Kan., for Appellant. 


I. H. Stearns, E. P. Villepique, Wichita, Kan., 
for Appellee. 


MINOR IN ACCIDENT 
ON JAUNT OF HIS OWN 


(OHIO) 
e Intersectional collision 
Respondeat superior 
Dangerous instrumentality 





Harry Fisher, aged 16, was engaged as a 
body shop assistant whose duty it was to 
drive cars from the parking lot to the 
garage, a distance of 160 feet, when they 
were called for. On one occasion, Harry, 
instead of driving directly to the garage 
from the parking lot, drove in the opposite 


direction, intending to drivé to the garage 
by a route a few blocks longer. A block 
and a half away from the parking lot, he 
attempted a left-hand turn and drove into 
plaintiff's approaching car. Was Harry's 
employer liable to the plaintiff either on the 
theory of respondeat superior or on the theory 
that placing an automobile in the care of 
such a driver rendered the car a dangerous 
instrumentality in his hands? There was 
some evidence that showed the employer 
knew that Harry was a minor and only had 
a temporary license. 


The court declared, “We beliéve ... it... 
a jury question to determine whether or not 
he was within the flexible limits of his em- 
ployment. In the light of the record we are 
of the opinion the Court did not err in sub- 
mitting this question to the jury.” It went 
on to say on the question of dangerous in- 
strumentality, “From the record we cannot 
say as a matter of law that Harry Fisher 
was a qualified, competent and experienced 
driver at the time of the accident. This is a 
question on which reasonable minds might 
differ, and which should therefore be for 
the determination of the jury...” Judg- 
ment affirmed. Ohio Court of Appeals, 
Franklin County. October 31, 1946. 25 
CCH AurtomosiLe Cases 1138. 

Rodney B. Baldwin, 16 E. Broad St., Warren 


E, Insley, 145 N. High St., Columbus, Ohio, for 
Plaintiff, Appellee. 


Burr, Porter, Stanley & Treffinger, Lawrence 
D. Stanley, Bruce G. Lynn, 50 W. Broad St., 
Columbus, Ohio, for Defendants, Appellants. 


RELATIONS 
OF JOINT TORTFEASORS 


(ARKANSAS) 


e Contribution between joint _ tort- 
feasors 
Direct suit against insurer 


When joint liability was adjudged against 
the Missouri Pacific Transportation Com- 
pany and Mrs. John Leonard, and _ the 
former’s insurance carrier reimbursed its in- 
sured in full, but the latter refused to partici- 
pate in the payment of the judgment, the 
Transportation Company’s insurance com- 
pany sued Mrs. Leonard and her company 
for their contribution alleging discharge of 
its own contractual duty. Is there contribu- 
tion between joint tortfeasors and may. an 
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action be brought directly against an in- 
surer? 


On appeal the court agreed with the trial 
court that the answers to these questions 
should be in the negative, even though sub- 
sequent to the accident, and before suit was 
brought, the legislature authorized contribu- 
tion between joint tortfeasors. It declared, 
“., since the transaction now before us 
occurred prior to the enactment, terms of 
that measure are not retroactive and cannot 
avail here.” In addition the court declared 
that inasmuch as the plaintiff had not 
brought himself within the terms of the 
statute which permits direct suits against 
insurers, by having an action against Mrs. 
Leonard returned unsatisfied, the trial court 
was correct in sustaining defendant’s de- 
murrer. Judgment affirmed.—Commercial 
Casualty Insurance Company v. Leonard. 
Arkansas Supreme Court. October 28, 1946. 
25 CCH Avutomosite Cases 1151. 

Buzbee, Harrison & Wright, Wayne Upton, 


for Appellant. 
Caudle & White, for Appellee. 


SKIDDING PRODUCES COLLISION 
BETWEEN ONCOMING VEHICLES 


(NEW YORK) 


e Oncoming vehicles’ collision 
Skidding 
Last clear chance 





Defendant’s tractor-trailer was proceeding 
south approaching the Buffalo Creek Bridge 
on Route 11 in Virginia, and the Mulberg 
car was approaching the same bridge going 
north in the dark of a cold rainy January 
morning. Defendant’s driver, Harris the only 
eyewitness to subsequent events testified that 
the Mulberg car must have been going about 
sixty miles an hour and his truck about 
thirty-five at the time. As the automobile 
reached the icy surface of the concerte ap- 
proach to the bridge it started to skid and 
continued in this manner, completely out of 
control until it collided with defendant's 
truck beyond the north end of the bridge. 
Defendant’s driver applied his brakes enough 
to slow down but not enough to throw him- 
self into a skid. Under the circumstances 
was it error not to instruct the trial jury on 
the subject of last clear chance? 


On appeal the court thought not. It said: 
“The inapplicability of the doctrine to the 
facts of the case at bar appears to us to be 
obvious ... we think it plain not only from 
the testimony of Harris but also from the 
violence of the impact ... that the jury 
would have had to find that the aggregate 
of their speeds was at least 60 miles per 
hour... Harris had only about three seconds 
in which to act after the time for action ar- 
rived. Consequently it would have been er- 
roneous to let the jury conjecture that he 
could have avoided the accident by exercis- 
ing reasonable care after he became aware 
of the danger.” Judgment affirmed.—Mul- 
berg, Adm. v. The Mason & Dixon Lines, 
Inc. et al. United States Circuit Court of 
Appeals, Second Circuit. Nov. 4, 1946. 25 
CCH Aurtomosire Cases 1154. 

Irving C. Rosenkrantz, Samuel A. Bloom, for 
Plaintiff, Appellant. 


John J. O’Connor, William B. Shelton, Vin- 
cent F. O'Rourke, for Defendant, Appellee. 


SUDDEN EMERGENCY DOCTRINE 


(OHIO) 
e Bus swerving to avoid collision 
Collision with another vehicle 
Sudden emergency doctrine 


A Canton City Line bus loaded with pas- 
sengers was proceeding south on a rainy 
night. The street was slippery and poorly 
lit. Parked cars lined both curbs. As a 
parked car pulled out into the traffic going 
the same way as the bus, the latter pulled 
sharply over into the left-hand lane and col- 
lided with an oncoming vehicle. There was 
no evidence as to a lawful speed for the bus 
to be travelling. Verdicts were rendered 
against the bus line and the owner of the 
car that had pulled away from the curb. On 
motion judgment notwithstanding the ver- 
dict was entered for the bus line. Was this 
justified ? 

The court though not. “In sustaining the 
motion, however, he in effect held that there 
was no evidence of negligence on the part 
of the driver of the bus. As we have stated, 
we find none at the exact time of collision. 
There is, in our judgment, evidence of negli- 
gence prior to the collision in the matter of 
speed ... Here it was incumbent upon the 
driver of this bus to have due regard for the 
traffic and other conditions then existing... 
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Were not these questions for the jury?” 
Judgment for the bus line reversed.— 
Saeger et al. v. Canton City Lines, Inc. et al. 
Ohio Court of Appeals, Stark County. May 4, 
1946. 25 CCH AvutomosiLe Cases 1126. 

Lynch, Day, Lynch, Cope & Ketterer, for 
Appellants. 


Black, McCuskey, Souers & Arbaugh, for Ap- 
pellees. 


TRAILER’S OVERHANG HITS 
WINDSHIELD, PASSENGER'S JAW 


(CALIFORNIA) 





e Pipe overhanging rear of trailer 
Collision with following vehicle 
Proximate cause 


O’Neal was driving his Chrysler sedan 
along the Ridge Route, one evening, about 
seven miles north of Bakersfield. He had 
just stopped for gasoline and had had his 
windshield wiped clear and was proceeding 
down the road when a dark object loomed 
up out of the fog in front of him, snapped 
the emblem from his radiator, broke through 
his windshield, and the next thing that he 
knew, had severely injured his son who was 
riding in the front seat with him. The for- 
eign matter was a pipe that extended some 
sixteen feet from the rear of a tractor-trailer 
that was in front of him on the road. He 
claimed that there were no lights on the rear 
of the trailer or the pipes, and the testimony 
of the driver of the truck was to the effect 
that just previously to the accident he had 
checked his rear lights which were on, and 
that he could see in his rear view mirror, the 
reflection on the road from the light on the 
end of the pipe. The question upon appeal 
was whether or not the evidence supported 
the verdict. 


The court thought that it did. After dis- 
cussing the evidence in the case, it went on 
to say, “The arguments of the appellants in 
this regard, however, cannot prevail against 
the firmly grounded rule that when a judg- 
ment is attacked as being unsupported by 
the evidence, the power of an appellate court 
begins and ends with a determination as to 
whether or not there is any substantial evi- 
dence, contradicted or uncontradicted, which 
will support the verdict rendered by the 
jury.” On the subject of excessive damages 


the court dismissed the point by saying that 
they were not so disproportionate as to indi- 
cate that they were the result of passion or 
prejudice. Judgment affirmed.—O’Neal y. 
Kelly Pipe Company et al. California Dis- 
trict Court of Appeal, Second District, Divi- 
sion One. October 22, 1946. 26 CCH Aurto- 
MOBILE CASEs 17. 


Lyndol L. Young, for Appellants. 


John A, Gilligan, George H. Pratt, for Re- 
spondent. 


TROLLEY CAR BUMPS TAXI 


(PENNSYLVANIA) 





e Streetcar strikes taxi in the rear 
Lookout as proximate cause 


It is not improper for a taxicab to turn 
into and drive along streetcar tracks without 
looking, where from the evidence it appears 
that had the driver looked, there would have 
been ample time and space in which to turn 
on to the tracks. Ginsburg, a Pittsburgh 
taxicab driver, made just such a maneuver 
prior to stopping at an intersection where he 
intended to make a left turn. As he was 
waiting, the trolley car, which had been some 
400 feet away when he turned onto the 
street car tracks, ran into the rear of his 
taxicab. The Railways Company appealed 
a verdict for the cab driver. 


The reasoning behind the affirmance of 
the finding of the lower court on the point 
of not having to look out was, “It is not 
negligence in the abstract that bars a re- 
covery but negligence which contributes to 
the injury ... Had plaintiff here seen the 
trolley car some 400 feet away he would 
nevertheless have been entirely justified in 
entering upon the track, so that his failure 
to look had nothing whatever to do with the 
happening of the accident and therefore did 
not constitute contributory negligence.” The 
judgment was reduced to an amount justi- 
fied by the evidence. Judgment affirmed.— 
Ginsburg v. Pittsburgh Railways Company. 
Pennsylvania Supreme Court, Western Dis- 
trict. November 8, 1946. 26 CCH Auto- 
MOBILE CASES 27. 

J. R. McNary, 801 Grant Bldg., Leo A. Nun- 


nink, 2003 Law & Finance Bldg., Pittsburgh, 
Pa., for Appellant. 


Louis Little, Henry Kaufman, 7 Court Place, 
Pittsburgh, Pa., for Appellee. 
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SUDDENLY-APPEARING CHILD; 
EXERCISE OF DUE CARE 


(LOUISIANA) 
e Child injured 
Appears from behind parked car 


As a New Orleans Public Service truck 
was being driven down St. Claude Street 
early one morning, the driver in passing a 
parked vehicle noted to his right a small 
moving object which had suddenly emerged 
from behind the parked vehicle. He quickly 
applied his brakes and stopped, only to dis- 
cover that the small object was a two-year- 
old child at that time lying in the road near 
the rear wheel. Whether the child had been 
run over or had run into the truck was not 
known. The trial court having heard the 
evidence dismissed the plaintiff's suit on the 
theory that defendant was without fault. 
Was he? 


On appeal the court said, “. . . in deter- 
mining whether the driver of a motor vehicle 
has exercised due care in any cause, his con- 
duct is to be gauged in connection with the 
particular conditions and circumstances 
which are presented to him at the time of 
the accident . . . Applying this simple rule 
to the case at bar, there can be but one result 
and that is that the evidence falls far short 
of demonstrating that the truck driver was 
guilty of negligence.” Judgment affirmed. 
—Lopreore v. New Orleans Public Service, 
Inc. Louisiana Court of Appeal, Parish of 
Orleans. November 4, 1946. 25 CCH 
AUTOMOBILE CASEs 1142. 

James G. Schillin, for Plaintiff, Appellant. 


Alvin R. Christovich, William W. Ogden, for 
Defendant, Appellee. 








REPAIRING IN DRIVEWAY 





(CALIFORNIA) 


@ Workman run over by truck 
Contributory negligence and as- 
sumption of risk distinguished 


Hedding, a welder for Western Industrial 
Engineering Company, repairing a steel 
plate in the driveway ordinarily used by 
some 75 trucks daily, was run over in the 
driveway by a truck for which he had moved 
twice previously that day. He was directed 
by his foreman to do this work and was told 
that he would be warned when to move out 


of the way for trucks. In this particular 
case the only warning that Hedding had that 
the truck was going to move was thé start- 
ing of the motor. He tried to roll backwards 
out of the way, but the truck caught his legs. 
The question on appeal from a verdict for 
the defendant trucking company and driver, 
was whether the instruction was correct that 
the distinction between contributory negli- 
gence and assumption of risk lay in the fact 
that the latter involved voluntary placing of 
oneself in a position of danger and did not 
necessarily involve proximate cause as in 
the case of contributory negligence to waive 
the right to recover. 


The court did not think so. “The facts as 
to the extent of plaintiff's knowledge of the 
danger, as to whether plaintiff was unreason- 
able in encountering a risk, and as to whether 
he failed to exercise due care under the ex- 
isting conditions were matters which he was 
entitled to have considered and determined 
by the jury ... Under the circumstances of 
plaintiff’s injury, the jury could well have 
understood the instructions as justifying a 
verdict for defendants upon mere proof that 
plaintiff knew, or should have known that 
vehicles might come this way... If any in- 
structions were to be given in this case on 
the subject of assumed risk, they should fur- 
ther have included a proviso that, while a 
person assumes the perils which are naturally 
incident to the position he has taken, he does 
not assume dangers which can come only 
from the negligent acts of others.” Judg- 
ment for defendant reversed and remanded. 
—Hedding v. Pearson et al. California Dis- 
trict Court of Appeal, Second District, Divi- 
sion Three. October 14, 1946. 26 CCH 
AUTOMOBILE CAsEs 21. 


Arthur Garrett, for Appellant. 
Stanley N. Barnes, Richard T. Druckker, 
Chase, Barnes & Chase, for Respondents. 


WHEN TRUCK MEETS TRUCK 


(NORTH DAKOTA) 


e@ Collision of oncoming vehicles 
Vehicle over center line 
Left-hand turn 





In Rolla, N. D., Main Street, running east 
and west intersects Front Street, running 
north and south. Main Street is a “stop” 
street. Plaintiff driving south on Front 
Street intended to turn east on Main Street, 
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and in fact had done so when he was struck 
by defendant’s truck, which had been pro- 
ceeding west on Main Street and was about 
to turn south on Front, about thirty feet 
from the intersection. Defendant’s vehicle 
was over the center of the street as he was 
preparing for a short turn. Plaintiff had 
seen defendant’s truck coming some two 
hundred feet down the street, but had cal- 
culated that he had enough time to negotiate 
the turn. The question arises on appeal 
from the refusal of defendant’s motion for 
judgment notwithstanding the verdict as to 
whether plaintiff’s own contributory negli- 
gence did not bar his right to recovery. 

The court thought not, saying: “There is 
dispute in the testimony in regard to some of 


these statements as to positions and acts 
of the participants upon which the charges 
of negligence and contributory negligence 
were based; but it was the duty of the court 
to submit these issues to the jury ... The 
jury fund for the plaintiff and there is suff- 
cient evidence to sustain the verdict. There- 
fore it was not error for the court to refuse 
to direct a verdict for the defendant . . . or 
to refuse to grant judgment notwithstanding 
the verdict.”—Fagerlund v. Jensen. North 
Dakota Supreme Court. October 30, 1946, 
25 CCH AvutomosiLe Cases 1133. 

John A. Stormon, Rolla, N. D., for Plaintiff, 
Respondent. 


Kehoe & Kehoe, Cando, N. D., F. T. Cuthbert, 
Devils Lake, N. D., for Defendant, Appellant. 


a ng $A $$$ 


Now It's Legal 


Although for some time veterans had been permitted to use their terminal 


leave bonds to pay premiums on their National Service Life Insurance the Vet- 
erans’ Administration recently announced that such a procedure had been 
formally approved. These bonds may also be used to pay off loans contracted 
before July 31, 1946. 


Washington Proposes Change in Aircraft Coverage 


All types of aircraft insurance, with the exception of interstate operations, 
will be brought back under the surplus line law of the State of Washington under 
the new insurance code in preparation by Insurance Commissioner Sullivan for 
submission to the 1947 legislature. Originally the department had granted an 
exemption from both rate filing and surplus line filing requirements. The first draft 
of the code places aircraft insurance in the same category as ocean marine 
insurance. 


Dividends on G. |. Insurance 


Although neither the time nor the amount has been set because of the admin- 
istrative details yet to be handled, the Veterans’ Administration does expect that 
National Service Life Insurance will begin to pay dividends within a year or 
shortly thereafter. Any delay that is occasioned will not be harmful to policy- 
holders however, as the dividends involved carry interest at three percent. 
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AGENT'S MISSTATEMENT 
BINDS INSURER 


(TEXAS) 





e Fire insurance on gin and machinery 
Failure to keep watchman on duty 
Misrepresentation of agent 


When their gin and machinery were de- 
stroyed by fire, Rainwater and King brought 
an action against the Boston Insurance 
Company under a fire insurance contract is- 
sued by their agent, Davis, naming as de- 
fendants all mortgagees of the property. 
The policy did not show the Waggner Bank 
to be a mortgagee, but inasmuch as plain- 
tiffs were indebted to it, the plaintiffs asked 
in the complaint that the policy be re- 
formed to include the bank as a lien holder. 
The insurance company denied liability on 
the policy on the grounds that plaintiff had 
not kept a night watchman on his premises 
and had stored cotton on his platform in 
violation of the terms of the application and 
the policy. The trial court without a jury 
found for the plaintiff on the theory that 
they were in no wise responsible for the 
misstatements in the application, and the 


policy was reformed to include the Waggner 
Bank as a mortgagee. On appeal, many 
errors were assigned, all of which were 
overruled. The principle basis of the court’s 
decision lay in its ruling upon the subject 
of misrepresentation in the application, and 
the court’s reviewing power. 


It declared, “We further believe that in 
view of the findings of the trial court in 
effect that the agents of appellant were 
responsible for the misstatements made in 
the application and that appellees were in 
no way responsible for such misstatements 
but that they relied upon appellant’s agents 
to prepare the application and the policy 
since such agents were acquainted with the 
business and knew the facts about which the 
misstatements were made, the trial court 
was justified in reaching the conclusions of 
law hereinabove stated.” On the subject 
of judicial review the court had this to say, 
“To test the sufficiency of the evidence 
to determine if it will support the trial 
court’s findings, we must give credence only 
to the evidence and circumstances favorable 
to the findings and disregard all evidence 
and circumstances to the contrary ... we 
believe there is sufficient evidence of pro- 
bative force to support the findings of the 
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” 


trial court...” Judgment affirmed.—Bos- 
ton Insurance Company v. Rainwater et al. 
Texas Court of Civil Appeals, Amarillo. 
October 7, 1946. 6 CCH Fire anp CASUALTY 
Cases 179. 

Morgan, Culton, Morgan and Britain, Ama- 
rillo, Tex., for Appellant. 

Warlick, Bunnenberg & Douglas, Vernon, 
Tex., for Appellees, Rainwater et al. 


M. C. Culbertson, Vernon, Tex., for Appellee, 
Davis. 


ARCHITECT'S FEE INSURED 
UNDER FIRE POLICY 


(LOUISIANA) 


® Building damaged by fire 
Standard mortgagee clause in fire 
policy 
Clause insuring architect’s fee 

Sherwood owned a building on which 
there was a mortgage held by the Dixie 
Homestead Association. A fire insurance 
policy on the premises contained the stand- 
ard mortgagee clause, and, in addition, a 
clause declaring that the insurance covered 
the fees of architects employed in repairing 
or reconstructing the building. The build- 
ing burned. An architect, Redden, was em- 
ployed by the Association with the tacit 
approval of Sherwood. When the insurer paid 
the claim it added in an additional ten per- 
cent, the recognized standard fee of an 
architect under such circumstances. Sher- 
wood endorsed the insurer’s check to the 
Association, that they might collect their 
mortgage interest. When they cashed the 
check, and desired to pay the balance, less 
the architect’s fee to Sherwood, he declared 
that the architect’s fee should be paid to 
him. In an interpleader action brought by 
the Association to determine who was en- 
titled to the architect’s fees, the trial court 
awarded them to Sherwood declaring him 
to be the owner, reserving to Redden the 
right to test the ownership in an action 
against Sherwood. The Court of Appeals 
amended the judgment, saying that the in- 
terpleader action was improper. Was this 
action proper for a determination of the 
rights of Sherwood and Redden? 


The court held that it was, declaring, 
“The statute declares that anyone having 
possession of a sum of money claimed by 
two or more persons may deposit the money 


in the registry of the district court having 
jurisdiction, and, by having all of the claim- 
ants cited to set up their claims, be re- 
lieved of further liability . .. The Association 
knew that either one of the two claimants 
was entitled to receive the money but did 
not know which one of them would be held 
by a court of justice to be entitled to the 
money. Our opinion also is that the 
architect or building expert, Redden, is en- 
titled to the $231.40, as his fee for the serv- 
ices which he rendered, under the provisions 
of the insurance policy that the insurance 
covers such fees.” Judgment reversed. 
Dixie Homestead Association v. Redden et al, 
Louisiana Supreme Court. November 12, 
1946. 6 CCH Frre anp CASuALty CAsEs 190, 


HAIL DESTROYS PORTION 
OF WHEAT AND OAT CROP 


(KANSAS) 





@ Hailstorm insurance 
Partial damage to wheat and oat crop 
Sufficiency of evidence 


When hail damaged a portion of plain- 
tiff’s wheat and oat crop and he brought 
action on his hailstorm insurance policy he 
prevailed. The defendants, contending that 
there was insufficient proof of the particu- 
lar percentage of damage to each crop, al- 
though the jury found that the wheat was 
damaged forty-five percent and the oat crop 
thirty percent, brought this appeal. Did the 
plaintiff's evidence support the verdict? 


Although a dissenting vote was cast by 
one of the judges, the court was inclined to 
agree with the trial court. It said, “This 
court is not concerned with evidence of 
either party that does not support or is 
contrary to the findings of the jury but is 
concerned only with ascertaining whether 
there is evidence which supports or reason- 
ably tends to support the findings made... 
a careful review of the record convinces us 
there is evidence which reasonably tends 
to support the finding.” The court then went 
on to review the evidence and the method 
used to ascertain the damage in both the 
case of the wheat and the oats and con- 
cluded by saving, “It is well to remember 
the crops at the time they were insured 
and at the time of damage were both im- 
mature. It was impossible for the jury to 
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fix the value of either crop with absolute 
exactness immediately before the hailstorm 
and immediately thereafter. As to the oat 
crop there was positive testimony it was 
impossible to make a count of damages on 
a percentage basis by reason of its condi- 
tion caused by the hailstorm. The policy 
is not set forth and it is not contended 
it required ascertainment of the damage by 
any fixed method.” Judgment is affirmed. 
—Stafford v. The Fidelity Hail Insurance 
Company. Kansas Supreme Court. Novem- 
ber 9, 1946. 6 CCH Frre ann CASUALTY 
Cases 185. 

G. A. Spencer, W. S. Norris, H. L. Smither, 
F. C. Norton, Salina, Kan., Fred D. Swoyer, 
Belleville, Kan., for Appellant. 


Fred Emery, Fred G. Spurney, Belleville, 
Kan., for Appellee. 


LEAKING NATURAL GAS 
EXPLODES; WRECKS BUILDING 


(TEXAS) 





@ Gas explosion insurance 
Explosion of leaking natural gas 
Duty of care 


When there was an explosion in the build- 
ing owned by Mrs. Henderson, the insur- 
ance carrier paid the claim under a gas 
explosion policy, and being subrogated by 
the terms of its policy to the rights of the 
insured, it brought action against the de- 
fendant gas distributor. Said distributor 
furnished gas for Mrs. Henderson’s build- 
ing as well as for the adjoining building. 
The alleged cause of the explosion was a 
leak in the outside gas service line, which 
permitted gas to seep through cracks in 
the Henderson building and formed a gas 
pocket. Defendant was allegedly negligent 
in installing and maintaining the neighbor- 
ing gas line too near the plaintiff’s build- 
ing and in not making adequate inspections; 
and further that if the leak was caused 
by a third person, it was because defendant 
had negligently failed to provide a safe- 
guard to protect it from the acts of a third 
person. The trial court found for the plain- 
tif and on appeal the Court of Civil Ap- 
peals affirmed, saying that there should have 
been a directed verdict for the defendant. 


The Supreme Court thought otherwise. 
It pointed out that the Court of Civil Ap- 
peals had neglected the point of the gas 


company’s negligence in anticipating the ac- 
tions of a third person upon which issue 
had been joined. The other points of error, 
points that came up on trial, the Court of 
Civil Appeals hadn’t considered as it was 
their opinion that the case shouldn’t have 
gone to the jury in the first place. The court 
however found error in the misconduct of 
counsel and jury as well as on the point 
of negligence law involved—i. e. the stand- 
ard of care. It declared, “The charge car- 
ried the usual definition of ‘negligence’, 
stating that the term as used meant that a 
person ... was negligent who failed to do 
that which ‘a person of ordinary care and 
prudence would have done...’ The instruc- 
tion given . . . was correct; but counsel for 
the insurance company was desirous of urg- 
ing upon the jury substantially that ordi- 
nary care was lacking in that it appeared 
from such circumstances that care com- 
mensurate with the danger involved, had 
not been used. It was within his province 
as an attorney to use such argument... 
The trial court, in sustaining the objection 
to the argument interposed by opposing 
counsel, said that the argument should be 
‘limited to using the words, under the same 
or similar circumstances.’ The trial court 
erred in imposing the limitation complained 
of and in not permitting counsel for the 
insurance company to make use of this 
general knowledge and to discuss other per- 
tinent circumstances .. .” Judgment re- 
versed.—Prudential Fire Insurance Com- 
pany v. United Gas Corporation. Supreme 
Court of Texas. November 13, 1946. 6 
CCH Fire anp CASUALTY CASES 

R. R. Donaghey, Vernon, Tex., W. T. Per- 
kins, Quanah, Tex., for Petitioner. 


Bert King, Wichita Falls, Tex., O. L. Bell, 
Quanah, Tex., for Respondent. 


POLICY. IN NAME OF SPOUSE 
VOID AS TO OWNER 


(KANSAS) 








© Fire insurance policy 
Insured other than owner 
Construction of change of insured 
endorsement 


Plaintiff owned a small residence which 
he purchased in 1936. In that year his wife 
insured it for three years with the Dixie 
Fire Insurance Company through the Reilly 
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Agency. During the term of the policy 
there was a small loss which was paid. At 
the expiration of the policy, the wife took 
out another policy, this time with defendant, 
through the Reilly Agency which policy 
contained a standard clause voiding the 
policy if the interest of the insured was 
other than that of unconditional owner. 
During the term of this policy, plaintiff 
desired to borrow on the property. In 
negotiating the loan it appeared that the 
named insured was not the owner of the 
property and the lending agency requested 
that a standard mortgagee clause be at- 
tached to the policy and an endorsement 
which, in effect, stated that plaintiff had title 
to the property. Subsequently plaintiff’s 
wife purposely burned the building down 
and was convicted for arson. In an action 
which plaintiff brought on the policy the 
trial court ruled that the policy was void 
inasmuch as plaintiff was not the uncondi- 
tional owner and was not the named insured 
either under the original policy or by vir- 
tue of the endorsement. Was it correct in 
its ruling? 


The upper court thought so and gave its 
expression in these words: “It is well set- 
tled in this state and elsewhere that a hus- 
band or wife cannot take out a_ valid 
insurance policy on property owned by the 
other spouse .. . In the body of the policy 
as written Mrs. Antone Price was the 
named insured, and that is repeated in the 
endorsement relied upon by appellant, hence 
there is no ground upon which it can be 
said that the endorsement changed the name 
of the insured. The person insured re- 
mained, as it always had been, Mrs. Antone 
Price.” On the subject of the question that 
a prior loss had been paid Mrs. Price, ‘the 
court said, “Whatever may be the proper 
analysis of that, it cannot affect the appellee 
in this case. It was not the insurer under 
the other policy.” Judgment affirmed. 
Drewicki v. Fidelity & Guaranty Fire Cor- 
poration of Baltimore, Maryland. Kansas 
Supreme Court. November 9, 1946. 6 CCH 
Frre AND CASUALTY CASEs 188. 

Max L. Frederick, Benjamin F. Endres, 
Leavenworth, Kan., for Appellant. 


Lee Bond, William D. Reilly, Leavenworth, 
Kan., for Appellee. 


STATUTORY PERIOD NOT WAIVED 


(NEW JERSEY) 


© Time limitation of fire insurance policy 
Waiver of time limitation 


When plaintiff's “Captain Kidd’s Inn” 
burned, he sought recovery under two fire 
insurance policies issued by defendant, each 
for $2500. The question that arose upon 
trial was whether or not proceedings 
brought to clear the title before claim was 
made upon other fire insurance policies on 
the same premises, where the legal represen- 
tatives of both insurers were _ identical, 
waived the requirement of the policies that 
claim thereon be brought within a year of 
the damage caused by fire. Plaintiff 
claimed that defendant at no time denied 
liability, suggested arbitration but never 
fixed a date, and indicated that it would 
pay if the suit against the other insurance 
carrier was successful. 


The court did not agree with the plain- 
tiff. It said: “There is no intrinsic evidence 
in the correspondence which shows an offer 
to negotiate a settlement or to arbitrate. 
... The rule regarding waiver is aptly ex- 
pressed in the cases of . .. ‘It is noteworthy 
that there are in the complaint no allega- 
tions of promises to pay, concealment, bad 
faith, fraud, misrepresentation or other 
facts which might be construed as an at- 
tempt to mislead plaintiff’s assignor or to 
lull it into a sense of security, or into the 
belief that payment of any amount would 
be made by defendant .. . No facts are al- 
leged from which an inference might be 
drawn that the postponement of the suit 
was at the express or implied request of 
the defendant ...’... The negotiations 
herein do not constitute a waiver within 
the above holdings.” Defendant’s motion 
for a directed verdict is granted.—Holmes 
v. Westchester Fire Insurance Company of 
New York. District Court of the United 
States, District of New Jersey. July 8, 
1946. 6 CCH Fire anp Casuatty CASES 


Albert Kushinsky, for Plaintiff. 


Lum, Lairlie & Wachenfeld, Charles S. Bar- 
rett, Jr., for Defendant. 
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“The lawyer’s vacation is the space between the question put to a witness 


and his answer.”—Rufus Choate. 
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ACTUALITY DETERMINES *“*WAR” 


(UTAH) 


@ Double indemnity 
“War” exclusion clause 
Death during Pearl Harbor attack 


When the Japanese attacked Pearl Harbor 
on the morning of December 7, 1941, the 
insured was in command of the battleship 
West Virginia, at that time lying at anchor 
in the Harbor. While at his post of duty 
repelling the attack, the insured was killed 
by a fragment of a Japanese bomb or shrap- 
nel. His insurance policy provided for 
double indemnity for accidental death, but 
specifically excluded from its coverage death 
resulting from “war or any act incident 
thereto.” When the attack was launched, 
the United States was not only at peace with 
Japan, but its envoys were actually engaged 
in a peace conference with her envoys. It 
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was plaintiff's contention that no formal 
declaration of war had been made and hence 
the insured met his death through an “ac- 
cident.” 

About one hour after the attack com- 
menced, 7:30 a. m., Honolulu time, the Jap- 
anese envoys in Washington delivered a note to 
our State Department informing our Govern- 
ment of the severance of diplomatic rela- 
tions. The delivery of the note was intended 
to coincide with the attack. About three 
hours after the attack commenced, and while 
it was in progress, the Japanese Imperial 
Headquarters announced that war began as 
of “dawn” that date, meaning 7:30 a. m., 
Honolulu time. Was a formal declaration 
by Congress, which alone has the constitu- 
tional power to declare and make war, an 
essential prerequisite to judicial cognizance 
of its existence, or is the existence of a war 
determinable from an appraisal of actuali- 
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ties? Declared the court, one justice dis- 
senting, “When one sovereign nation attacks 
another with premeditated and deliberate in- 
tent to wage war against it, and that nation 
resists the attack with all the force at its 
command, we have war in the grim sense of 
reality. ... Mankind goes no further in his 
definitive search—he does not stand on cere- 
mony or wait for technical niceties. To say 
that courts must shut their eyes to realities 
and wait for formalities is to cut off the 
power to reason with concrete facts... . 
We conclude that the formal declaration by 
the Congress on December 8th was not an 
essential prerequisite to a political deter- 
mination of the existence of a state of war 
commencing with the attack on Pearl Har- 
bor.”—New York Life Insurance Company 
v. Bennion. United States Circuit Court of 
Appeals, Tenth Circuit. November 6, 1946. 
12 CCH Lire Cases 74. 

Edwin Borchard, George A. Critchlow, Walter 


M. Critchlow, Ferdinand H. Pease, Ronald Swin- 
ford, for Appellant. 


Shirley P. Jones, for Appellee. 


BENEFICIARY CHANGE 
FAILS TO REACH DESTINATION 


(VIRGINIA) 


@ Rival claimants 
Intent manifested 
Affirmative act performed 


Childhood sweethearts, plaintiff and the 
insured were married shortly after he re- 
ceived his commission in the Navy. A few 
days later the young couple, together with a 
brother officer and his wife, drove to nearby 
Jacksonville to change the beneficiaries 
named in their insurance policies and in 
other documents in favor of their wives. 
Leaving their wives to do Christmas shop- 
ping, the two officers went to the office where 
the officers’ records were kept at the Ad- 
ministration Building of the Naval Air 
Station and stated their wishes to the clerk 
in charge. Each of the men was furnished 
with a set of forms and instructed to fill 
them out in pencil, the clerk assuring them 
that he would put the papers in the proper 
channel. The two men stood side by side 
at the counter, comparing their entries, and 
the brother officer saw the decedent change 
the beneficiary in the several documents in 
favor of his wife. But the designation of 


plaintiff as beneficiary in the policy was not 
found in the Veterans’ Bureau. A confi- 
dential form was found in the records of the 
Navy Department and produced at the re- 
quest of the Veterans’ Administration. It 
consisted of a printed form signed by the 
insured stating the amount of his insurance 
and that his wife was beneficiary thereof. 


Not having a record of the change in its 
files, the Veterans’ Administration began 
payments to the insured’s father, the original 
beneficiary, and the trial court upheld this 
action. This court thought otherwise. Failure 
of the change of beneficiary to reach its 
destination was easily understood in the 
light of the volume of business transacted at 
military posts. The ‘insured not only ex- 
pressed his intent, but he set in motion the 
machinery to accomplish the desired result. 
Judgment for the father was reversed.— 
Roberts v. United States of America et al. 
United States Circuit Court of Appeals, 
Fourth Circuit. November 11, 1946. 12 
CCH Lire Cases 97. 

Russell T. Bradford, Wailes, Hank, for Ap- 
pellant. 


Fendall Marbury, D. Vance Swann, Attys., 
Dept. of Justice, Harry H. Holt, Jr., U.S. Atty., 
Llewellyn S. Richardson, Asst. U. S. Atty., John 
F. Sonnett, Asst. Atty. General, Searcy L. John- 
son, Spec. Asst. to the Atty. General, for the 
United States. 

James G. Martin, Fred J. Dean, Jr., for Ap- 
pellee Roberts. 


CANCER OVERLOOKED 
BY MEDICAL EXAMINER 


(PENNSYLVANIA) 


®@ Sound health clause 
Consultation between examination 
and date of delivery 


On March 12, 1940, the date of the ap- 
plication, defendant’s physician reported 
that he had found the applicant in sound 
health. On its face, the policy was dated 
March 15, 1940. On the evening of March 
15, 1940, just three days after the applica- 
tion and examination, the insured visited 
his physician, complaining of a slight cough 
and fever, pain in his chest and side, and a 
post-nasal discharge. The doctor sent the 
insured to the hospital for observation. He 
was operated on April 5, 1940, after a diag- 
nosis that he was suffering from cancer of 
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the lungs, and death from that malady oc- 
curred on September 12, 1940. Defendant 
contended that its motion for summary 
judgment should have been granted be- 
cause the uncontradicted documentary 
proof, in the form of records of the 
home office, established that at the time 
the policy was delivered and the first 
premium was paid, the insured was not in 
sound health in that he had consulted a 
physician and had received treatment in a 
hospital between the date of delivery and 
the last medical examination. The agent 
who delivered the policy and the son of the 
insured, who was present at the time, testi- 
fied that the policy was handed to the in- 
sured and the premium was paid on March 
16, 1940. Defendant introduced its records 
from the home office indicating that the 
application was not approved until March 
19, 1940, and that the policy was not de- 
livered until March 20, 1940. These records 
did not establish decisively that the policy 
could not have been delivered before ap- 
proval. Their correctness was subject to 
denial, and the factual issues were properly 
submitted to the jury. In concluding, the 
court declared: “A health clause has no 
application to a disease the insured may have 
had at the time of the medical examination, 
unless fraud or misrepresentation has been 
proved, as presumably his physical condition 
was satisfactory to the company, otherwise 
the policy would not have been issued.” 
Judgment for plaintiff was affirmed.— 
Davidson et al. v. John Hancock Mutual 
Life Insurance Company. Pennsylvania Su- 
perior Court. October 30, 1946. 12 CCH 
Lire CAsEs 72. 

Maurice A. Granatoor, 1905 North American 
Bldg., Philadelphia, Pa., for Plaintiffs, 


Charles M. Willits, Ira Jewell Williams, White 
& Williams, 1900 Land Title Bldg., Philadelphia, 
Pa., for Defendant. 


CONFLICTING LIMITATIONS 


(INDIANA) 
@ New York corporation, Indiana resi- 


dent 
One-year contractual limitation 


In 1930, defendant, a New York corpora- 
tion, issued to plaintiff’s husband, a resident 
of Pennsylvania, a certificate insuring him 
against loss by accidental means. The in- 


sured was injured in October, 1933, and died 
from his injuries later in the month. Shortly 
thereafter plaintiff moved to Indiana and 
mailed all her subsequent correspondence 
regarding the claim from there. She filed 
proof of loss and agreed in writing to permit 
defendant to exhume and perform an 
autopsy. In March, 1934, the claim was re- 
jected, and in September, 1935, she brought 
suit on the certificate. Defendant filed a 
motion to dismiss on the ground that it had 
never qualified to do business in Indiana and 
therefore was not subject to the jurisdiction 
of the federal court there, and that a one- 
year limitation in the contract barred plain- 
tiff’s action. The trial court resolved the 
jurisdictional question against defendant, but 
sustained the motion to dismiss on the 
ground that the one-year contractual limita- 
tion barred the action. 


A provision in the certificate specified that 
the contract was to be construed in accord- 
ance with the laws of the State of New York, 
wherein one-year limitations had been held 
valid. Plaintiff argued that the remedial 
laws of Indiana apply to a contractual limita- 
tion in an insurance contract and that the 
statutes provide that no foreign insurance 
company can insert a contractual limitation 
of less than three years, and further that 
even if the one-year limitation was enforce- 
able, it was waived by failure of defendant 
to act within sixty days upon plaintiff’s 
proof of loss. But the policy had matured 
before it was in any way affected by the 
laws of Indiana. The claim was rejected 
eight months after the date of the accident. 
Consequently, plaintiff had sufficient time in 
which to bring suit within the remaining 
four months of the contract limitation year, 
but failed to do so. “Where the pleadings 
fail to allege bad faith, fraud or promises to 
pay, but merely allege delay due to con- 
tinuing negotiations regarding the claim, and 
defendant has done nothing to mislead plain- 
tiff, the reasonable contractual limitation 
must control.” Judgment of dismissal was 
affrmed.—Smith v. Commercial Travelers 
Mutual Accident Association of America. 
United States Circuit Court of Appeals, 
Seventh Circuit. November 19, 1946. 12 
CCH Lire Cases 106. 


J. E. Darlington, for Plaintiff, Appellant. 


L. L. Bomberger, Rae M. Royce, for Defend- 
ant, Appellant. 
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INCOMPLETE CHANGE 
OF BENEFICIARY 


(NEW JERSEY) 


e Executed form found among effects 
Failure to forward for endorsement 


It was evident that the deceased insured 
had desired to effect a change of beneficiary 
from his mother to his wife. Letters written 
by him while he was in the service of the 
military forces of the United States and a will 
executed by him during this period were proof 
of his love and devotion and of his desire 
that she should possess everything that he 
had in this world. When he returned from 
service, his mental condition was so poor 
that he took his own life, leaving behind him 
a letter wherein he stated that he felt “in- 
sanity coming on little by little .. .” This 
letter and another written to the police 
recorded his intense devotion to his wife. 

The requested change of beneficiary on the 
form provided for that purpose by the insur- 
ance company was found with his insurance 
poltcy at the time of his death and admit- 
tedly never reached the insurance company 
for endorsement, as was required by the 
policy terms. It is the law of New Jersey 
that the interest of the beneficiary can only 
be divested in favor of another beneficiary 
by changing the contract in the manner the 
contract stipulates. An exception applies 
where the insured has substantially complied 
with all of its requirements and has done all 
that he could do to comply with the policy 
provisions. But in this instance, the insured 
fell short of the mark, for he failed to for- 
ward the form to the company, which he 
could have done.—Schoenwiesner v. Equit- 
able Assurance Society of the United States 
et al. New Jersey Chancery Court. Filed 
October 28, 1946. 12 CCH Lire Cases 86. 


Ernest P. Biro, 1007 Springfield Ave., Irving- 
ton, N. J., for Complainant. 


Frederick C. Kentz, 322 Springfield Ave., Sum- 
mit, N. J., for Defendant. 


LATE REQUEST 
FOR INSURABILITY EVIDENCE | 


(GEORGIA) 
@ Unreasonable delay of insurer 
Premium payment stipulation, ap- 
plicability 
The insured’s policy was effective April 
1, 1945, but the soliciting agent held it until 


June 9, 1945, at which time he collected the 
premium for the months of April, May and 
June and delivered the policy to the insured, 
Ten days later the insured was stricken with 
a heart attack and died before medical aid 
could reach him. In a suit to recover the 
proceeds of the policy, plaintiff's petition 
alleged that the insured was not requested 
to furnish evidence of insurability, other than 
that already furnished, until July 3, 1945, and 
asserted that since defendant waited an un- 
reasonable length of time to insist that the 
insured furnish evidence of insurability, it is 
now estopped to insist upon any part of its 
contract relating to evidence of insurability. 

The insurance company demurred on sey- 
eral grounds. First, it was argued that 
plaintiff had no right to maintain the action 
since the policy was not assigned to her in 
compliance with a stipulation in the policy 
requiring that the assignment be filed in 
duplicate at the home office. This provision 
was without application, since the assign- 
ment took place after the death of the in- 
sured. The contention that the first premium 
had not been paid by April 1, and that the 
time for payment was not extended by an 
officer of the company, in writing, was with- 
out merit. Such stipulations apply only 
after the policy is put into effect by the 
payment of the premiums and delivery of the 
policy and do not apply to negotiations lead- 
ing up to the execution and delivery of the 
contract and the payment of the first 
premium, The trial court did not err in 
overruling the demurrers.—Progressive Life 
Insurance Company v. Bohannon. Georgia 
Court of Appeals. October 29, 1946. 12 
CCH Lire Cases 67. 


Craighead, Dwyer & Lavender, Atlanta, Ga., 
M. H. Blackshear, Dublin, Ga., for Plaintiff. 
Will E, Smith, Eastman, Ga., for Defendant. 


LOUISIANA INVOKES PENALTY 


(LOUISIANA) 
e Total and permanent disability 
benefits 
Refusal to pay 
Substantial income, decreased 
activities 


The insured was afflicted with partial heart 
block, myocarditis, hypertrophic arthritis 
and reflex cardiospasm. His doctor testified 
that he was not in a position to resume his 
occupation without danger to his heart and 
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that increased activity would likely provoke 
more attacks of cardiospasm. It is true that 
plaintiff was able to give a limited amount 
of supervision to a wholesale oil business, 
the physical effort involved being carried on 
by other employees, but the operation of 
this business was inconsequential as com- 
pared to the extremely active life plaintiff 
had led prior to his disability when he was 
active in the operation of a plantation store, 
the supervision of cultivation of crops of 
cane, cotton and corn, and the handling of 
the general business of the plantation own- 
ing corporation with its tenants, including 
the keeping and collection of accounts and 
operation of the cotton gin during the fall 
season. In 1945 his sole business connection 
was as owner of the wholesale oil company, 
and although he made a substantial income, 
this was accomplished with little physical 
and business effort and was due to his own- 
ership of the business and the franchise for 
the bulk sale of Standard Oil products, the 
good will of his customers and the fact that 
he had capable employees. Plaintiff made 
trips every few days from his home within 
the surrounding trade area, but since 1931 
he has not operated his own automobile, 
and an employee or some member of his 
family served as chauffeur on his trips. 

The sole question before the court was 
whether plaintiff was entitled to penalties 
and attorney’s fees as the result of the in- 
surance company’s refusal to pay. “Louisiana 
has accepted the well-recognized rule that 
total disability contemplated by an insur- 
ance company does not require, in order for 
recovery to be had, that the insured be rend- 
ered absolutely helpless ...” The facts of 
this case are such as to entitle plaintiff to 
penalties and attorney’s fees under the well 


established jurisprudence of this State.”— 


Picard v. Mutual Life Insurance Company 
of New York. Louisiana Supreme Court. 


November 12, 1946. 12 CCH Lire Cases 
102. 


OHIO CONTRACT LIMITATION 
NOT BINDING IN MISSOURI 





(MISSOURI) 


e Fraternal benefit certificate 
Statute of limitations 


Plaintiff, a resident of Missouri, sued de- 
fendant fraternal association, an Ohio cor- 


poration, on a benefit certificate insuring 
him against accidental injury. One of the 
constitutional provisions forming part of the 
certificate required that suit be brought 
within six months after an insured’s claim 
had been disallowed. Plaintiff did not bring 
suit until thirteen months thereafter, but 
relied on the Missouri statute of limitations, 
which permits such atcions to be brought 
within five years after the cause of action 
has accrued. Defendant answered that the 
benefit certificate was an Ohio contract; that 
the six months’ contractual limitation had 
been upheld in Ohio; and that the limitation 
was not a mere procedural limitation as to 
which the lex fori is controlling, but was an 
integral and substantive part of the insur- 
ance contract and governed by the lex loci 
contractus. Plaintiff countered with the 
claim that regardless of whether the six 
months’ contractual limitation had been up- 
held by the Ohio courts, it was outlawed by 
Section 3351 of the Missouri statutes which 
provides that “all parts of any contract or 
agreement hereafter made or entered into 
which either directly or indirectly limit or 
tend to limit the time within which any suit 
or action may be instituted, shall be null 
and void.” 


Two years before plaintiff brought suit, 
defendant had inserted a new section in the 
article containing the six months’ limitation 
clause. This new section provided that if 
any time limitation in the constitution within 
which an action must be commenced was 
less than that permitted by the laws ap- 
plicable to fraternal beneficiary societies in 
the state or province whose laws govern the 
contract, such limitation was extended to 
agree with the minimum period permitted 
by such laws. “Evidently,” construed the 
court, “this meant the state or province whose 
laws govern the procedural enforcement of 
the contract. So we conclude that the new 
section of the constitution referred to Mis- 
souri and acknowledged that our five year 
limitation statute applied.”—Asel v. The 
Order of United Commercial Travelers of 
America. Missouri Supreme Court. No- 
vember 11, 1946. 12 CCH Lire Cases 89. 
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PAPERS SIGNED DURING ILLNESS 


(DELAWARE) 


e Assignment of policy 
Change of beneficiary intended 
Fraud of mother 


A few months after executing a complete 
assignment of the policy to her mother, 
plaintiff became totally disabled, and the in- 
surance company commenced making the 
monthly payments to her mother, as as- 
signee. After the mother’s death the pay- 
ments were made to her executors, the 
defendants. Plaintiff asserts that the assign- 
ment was made to her mother at a time when 
she was very ill; that she did not read the 
papers which she signed; and that her inten- 
tion had been to make her mother the sole 
beneficiary rather than the assignee. She 
further contended that her mother obtained 
her signature by fraud in telling her that the 
papers she was signing were necessary to 
secure the insurance company’s approval to 
what actually already had been done a short 
time previously, namely, the designation of 
her mother as sole beneficiary. She first 
discovered the deception which had been 
practiced upon her when the company ac- 
knowledged proof of her disability and told 
her the benefits would be paid to her mother. 
She immediately demanded the return of the 
policy, but her mother refused to give it 
back, whereupon she threatened to bring 
suit, and her mother agreed to give her part 
of the monthly payments as they were made 
and to make a will leaving the policy to 
plaintiff. Finally, plaintiff contended that 
the original assignment to her mother was a 
unilateral mistake resulting from the fraud 
of the mother, and on this basis demanded 
an order directing the executors to reassign 
the policy to her and to account for all 
amounts received by her mother and by the 
executors. Plaintiff's theory was substan- 
tiated by testimony of a maid, who heard 
the mother promise to will her the policy if 
she would not bring suit. The decree of the 
trial court, directing the reassignment and 
ordering defendants to account for and pay 
over the money received by them as dis- 
ability benefits since the death of the mother, 
was affirmed.—Equitable Trust Company 


et al. v. Hollingsworth. Delaware Supreme 
Court. September 30, 1946. 12 CCH Lire 
CAsEs 58. 

Caleb S. Layton, Wilmington, Del., for De 
fendants, Appellants. 


Daniel J. Layton, Sr., Georgetown, Del., for 
Complainant, Appellee. 


PARENTS HAVE NO LIEN 


(CALIFORNIA) 


e Premiums paid from community 
funds 
Daughter named as insured 
Reimbursement 


A mother and stepfather sought to im- 
press a lien for premiums advanced on a 
combination of five life insurance policies 
in which their daughter was named as the 
insured. Three of the policies were payable 
to the insured without a named beneficiary 
in case of her death, in which event a clause 
in the policies permitted payment to be made 
to the executor of the insured’s estate. The 
other two policies contained a clause giving 
the right to change the beneficiary to the 
insured. The policies also contained a pro- 
vision that the company could make any 
payment to any relative by blood or con- 
nection by marriage of the insured, or to any 
person appearing to be equitably entitled to 
the same by reason of having incurred ex- 
penses on behalf of the insured for his 
burial. Plaintiffs paid all of the premiums 
out of their community funds, and now, be- 
cause of domestic difficulties, expect to be 
reimbursed therefor. 


The intent of the parties was important. 
According to the mother, she didn’t expect 
to get any insurance from her daughter, and 
she had not taken out the policies for that 


reason. The daughter testified that her 
mother had said the policies would be a 
little nest egg for her some day which might 
come in very handy. This justified the con- 
clusion that the premiums were paid volun- 
tarily by plaintiffs and without expectation 
of reimbursement, but solely because of their 
love and affection for their daughter. Where 
services are rendered by a near relative or 
member of a family without an agreement 
thereon, an inference that payment or com- 
pensation is to be made is not usually drawn. 
Judgment for the daughter and her husband 
was affirmed.—Eklund et al. v. Eklund et al. 
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California District Court of Appeal, First 
District, Division One. October 8, 1946. 12 
CCH Lire Cases 65. 


Hilary H. Crawford, for Appellants. 


Henry F. Boyen, Frank J. Fontes, for Re- 
spondents. 


PEDIGREE EVIDENCE ON AGE 


(ILLINOIS) 


e Misrepresentation in application 
Age adjustment clause 


The application on the policy involved in 
this action stated that the insured was born 
January 1, 1879. Plaintiff conceded that this 
date was not correct, but contended that the 
decedent was born on January 1, 1876. To 
relieve itself of liability the insurance com- 
pany was required to prove that the insured 
was born prior to January 1, 1876, and in 
support of this position, it submitted docu- 
mentary evidence consisting of a petition for 
naturalization, citizenship exhibits, a pas- 
senger list manifest, an application for a 
passport, and a hospital record. These docu- 
ments showed dates of birth varying from 


September, 1874, through dates in 1875. On 
behalf of plaintiff, there was evidence that 
the particular date inserted in the application 
was copied by an agent without any direction 
on the part of the insured and may have 
been the result of an error of the agent 
alone. The trial jury set the date as January 


1, 1876. Defendant particularly objected 
that the trial court erred in permitting plain- 
tiff to testify that the date of the insured’s 
birth in a family Bible, which she examined 
as long ago as 1915, was noted as January 1, 
1876. The mother of the insured had the 
Bible with her in 1915, and it was last heard 
of in the Isle of Jersey some five or six 
years prior to the trial of this case. The 
court could find no error in the admission of 
this evidence, nor was it estopped from in- 
voking the age adjustment clause. Judg- 
ment of the trial court, for plaintiff for the 
reduced amount of insurance which the 
premium paid would have purchased for a 
man who was born January 1, 1876, was 
afirmed.—Silberman v. Washington Na- 
tional Insurance Company. Illinois Ap- 


pellate Court, Fourth District. October 
4, 1946. Released November 18, 1946. 12 
CCH Lire Cases 95. 

Jones, Hooker, Gladney & Grand, St. Louis, 
Mo., for Appellant. 


Whitnel, Browning, Listeman & Walker, East 
St. Louis, Ill., for Appellee. 


REFUSAL OF BENEFITS 
BASED ON MISINFORMATION 


(TEXAS) 


e Total and permanent disability bene- 
fits discontinued 
Repudiation of contract 


There was no question but that the in- 
sured was totally and permanently disabled 
at the time the insurance company refused 
to make further payments under the total 
and permanent disability clause of her 
policy. But did the insurance company re- 
pudiate its contract when it ceased paying 
the benefits? Plaintiff was injured in No- 
vember, 1937, and monthly payments were 
made until October, 1944. During the month 
of October, 1944, a representative of de- 
fendant called upon plaintiff, discussed her 
physical condition with her and made other 
investigations as to her health. Thereafter 
by letter she was informed that the investi- 
gation indicated that her condition was not 
such as would entitle her to the benefits. 
They had learned that plaintiff was a very 
competent business woman and was han- 
dling in a capable manner her part of the work 
in the store which she and her father op- 
erated. They understood that she worked 
full time in the store every day and that her 
occupation was the same as before she re- 
ceived her injury. Plaintiff sued to accel- 
erate the payments, asking a twelve per cent 
penalty and a reasonable attorney’s fee. 
Among other defenses, the insurance com- 
pany asserted that it had acted in good faith 
and that when it found that its information 
was inaccurate it had offered to pay all un- 
paid installments and had tendered the 
amount of such payments into court. 


Ruled the court: “The refusal in good 
faith upon a misunderstanding as to matters 
of fact is sufficient to constitute a breach of 
a contract, but the same does not amount to 
such a repudiation as to constitute an antici- 
patory breach thereof. The record amply 
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justifies the trial court’s findings that the 
insurance company did not repudiate the 
contract. This being true, there could be no 
recovery for an anticipatory breach thereof.” 
Judgment of dismissal was affirmed.—En- 
glehart v. Volunteer State Life Insurance 
Co. Texas Court of Civil Appeals, East- 
land. June 28, 1946. Rehearing denied, July 
22, 1946. 12 CCH Lure Cases 37. 


F, D. Wright, Cisco, Tex., for Appellant. 


Turner & Seaberry, Eastland, Tex., for Ap- 
pellee. 


RENEWAL NOT BARRED 
BY DISABILITY PAYMENTS 


(NEW YORK) 


© Total and permanent disability 
Renewal option exercised during 
Policy construed 


Paragraph 11 of the policy provided, “This 
policy may be renewed without medical ex- 
amination for a further term of ten years.” 
Timely notice of renewal was given, but de- 
fendant consistently claimed that the re- 
newal was ineffective because the insured 
was receiving disability benefits. Annexed 
to the policy were two supplemental con- 
tracts of insurance, one for disability insur- 
ance and the other for double indemnity 
insurance. Under the contract for disability 
insurance, defendant was obligated to pay 
certain monthly benefits for 120 months and 
to waive premium payments during total 
disability. The supplemental contract pro- 
vided that disability payments were “in lieu 
of the payment of the insurance under said 
policy at the death of the insured...” In 
addition, it was provided that if the insured 
recovered from his disability, the insurance 
would be revived in a reduced amount as 
determined by a stated formula. The dis- 
ability contract gave an option to renew the 
disability insurance for a period of five years 
only upon the payment of an increased 
premium. The insured became totally dis- 
abled in 1933, and thereafter defendant made 
120 payments to him. These payments 
ended in 1943. Meanwhile, in 1937, the in- 
sured gave notice of the renewal of the life 
insurance policy and the two supplemental 
contracts. The company claimed that the 
policy ceased to be in force as a life contract 
when the insured became totally and perma- 
nently disabled. 


“The claim is untenable,” declared the 
court, “in view of the numerous provisions 
in the policy which indicate the contrary, 
The word ‘renew’ does not signify ‘to con- 
tinue.’ It signifies... that there was given 
to the insured as part of his contract an op- 
tion to renew the life insurance policy at a 
higher premium, unimpaired by any pay- 
ments made under the original disability 
contract. If the company intended a re- 
stricted renewal, it should have phrased its 
agreement so as to indicate it.” Judgment 
was entered for plaintiff.—Consolidated 
Companies, Incorporated v. Metropolitan 
Life Insurance Company. New York Su- 
preme Court, Appellate Division, First De- 
partment. November 15, 1946. 12 CCH 
Lire Cases 101. 

Frederick M. Schlater, Nicholas S. Massas, for 
Plaintiff. 


Rowland H. Long, Tanner, Sillcooks & Friend, 
for Defendant. 


THE VANISHING SHEEPHERDER 


(UTAH) 


e Rival claimants 
Named beneficiary v. wife 
Voluntary premium payments by wife 


Having left the camp to search for some 
sheep, the insured apparently strayed with 
the sheep, for he never returned to camp, 
although that night his horse returned alone. 
When his wife of two months heard of his 
disappearance, she went to the home of his 
mother, who told her that she believed that 
her son was dead and that everything that 
was his belonged to her as his wife. She 
then gave her a notice of an annual premium 
due on his life insurance and according to 
the wife requested her to pay it. The wife 
paid this premium and two more annual 
premiums, the notices for which were sent 
to the mother’s home and which she in turn 
mailed to the wife. Five months’ after his 
disappearance, the insured’s body was found, 
and both his mother, who was named bene- 
ficiary in the policy, and his wife claimed the 
proceeds. Although an application for 
change of beneficiary had been mailed to 
the insured after his marriage by defend- 
ant’s agent, the form was never executed 
and returned to the insurance company. 
The trial court found that the insured died 
on the day he disappeared. 
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Since death occurred on the day of the 
disappearance, the rights and proceeds under 
the policy accrued on that date. Premiums 
paid thereafter were paid under a mistake, 
and plaintiff was entitled to be refunded the 
amounts paid with interest. However, the 
payments were purely voluntary on her 
part, and she was not subrogated to the 
rights of the named beneficiary. Judgment 
for the beneficiary was affirmed.—Cook v. 
Cook et al. Utah Supreme Court. Filed 
November 21, 1946. 12 CCH Lire Cases 116. 

James A. Stump, 234 First Ave., Nephi Jensen, 


Utah Savings & Trust Bldg., Salt Lake City, 
Utah, for Plaintiff, Appellant. 


George D. Preston, Melvin C. Harris, Logan, 
Utah, for Defendants, Respondents. 


COMPUTATION OF INSTALLMENTS 
DEPENDENT UPON DEATH 


(KENTUCKY) 


e Beneficiary agreement 
Monthly installments based on age of 
beneficiary 
Agent’s letter to insured 


The beneficiary agreement provided that 
if the wife of the insured survived the in- 
sured, a net sum would be payable in accord- 
ance with a fixed table, in monthly 
installments, depending upon the age of the 
wife at the time of the insured’s death. 
Plaintiff was 74 years of age at the time of 
her husband’s death, and the amount of the 
monthly installment payable to her for the 
fixed period of ten years and for as long 
thereafter as she lives, as shown by the 
table, was $129.74. The insurer offered this 
amount, but plaintiff refused to accept it, de- 
manding $150 on the theory that the applica- 
tion signed by the insured and the policy 
specifically provided for $150. Plaintiff al- 
leged that the insured received a letter from 
a duly authorized and acting general agent 
for defendant, which stated that the policy 
would pay plaintiff $150 per month for ten 
years and as long as she lived thereafter. 


“The policy itself provided in clear and 
unmistakable language that the amount of 
the monthly installments payable to the 
beneficiary could not be ascertained until the 
death of the insured and was to be deter- 
mined by the attained age of the payee at 
that time, as set out in the table.” Under 
the plan of insurance selected by the parties, 


the exact amount of the installments could 
not be fixed in advance. They could be 
more or less than $150 depending on plain- 
tiff’s age at the time of the death of her 
husband. Judgment for defendant was 
affrmed.—Anderson et al. v. Aetna Life In- 
surance Company. Kentucky Court of Ap- 
peals. November 19, 1946. 12 CCH LiFe 
CAsEs 110. 

J. D. Ruark, Morganfield, Ky., King & Flour- 
noy, Henderson, Ky., for Appellants. 

E. R. Morton, Morganfield, Ky., for Appellee. 


UNOBSERVED RELEASE 
ON BACK OF DRAFT 


(ARKANSAS) 


e@ Endorsement and deposit of draft 
Payment on account v. full settlement 


Under the terms of a policy of disability 
insurance, defendant agreed to pay the in- 
sured $200 per month for total disability and 
$100 per month for partial disability. As a 
result of an injury to his eye, the insured 
was totally disabled for a period of two and 
one-half months and was partially disabled 
for more than three months thereafter. 
Plaintiff received $300 from the insurance 
company, but claims that he is entitled to 
recover $500 for total disability and $300 for 
partial disability, less the amount already 
paid. Defendant had a strong point avail- 
able. It plead the $300 payment as being in 
full and complete satisfaction of all claims 
of plaintiff for his eye injury as evidenced 
by a typewritten release on the back of the 
draft, which draft plaintiff endorsed under 
the release and deposited in the bank. 


The insured, a reputable and well known 
lawyer of long standing in his community, 
testified positively that he did not see the 
release on the back of the draft and that 
when the draft was delivered to him by the 
adjuster, there was very little discussion be- 
tween them about his claim. Plaintiff thought 
it was a payment on account and that noth- 
ing was said to indicate that it was a full 
and complete settlement, which was not in- 
tended as he was not then well and was 
being treated by a doctor. The adjuster 
testified that he told plaintiff that he was 
entitled to pay for two months’ total dis- 
ability and one month’s partial disability, 
or a total of $500 then due, to which plaintiff 
agreed, and then immediately gave him a 
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draft for only $300. The court thought this Company v. Barham. Arkansas Supreme 
testimony significant as to the transaction Court. October 14, 1946. 12 CCH Lure 
and that the trial court was justified in find- Cases 48. 

ing that the payment was not made and Adams & Willemin, for Appellant. 


accepted as one in full. Judgment for plain- Holland & Taylor, for Appellee. 
tiff was affirmed.—De Soto Life Insurance 


—— om 


New Commission Plan 


A new plan for paying life insurance agents was announced, recently, by 
Northwestern Mutual Life. The agents may take their nine renewal commissions, 
or avail themselves of a plan, whereby they have eight vested renewals plus a 
persistency fee of sixty cents per $1,000 of premium-paying insurance, until the 
company retirement plan takes effect at age 65. 


Wage Rise Follows Price Rise 


With prices increasing some twenty percent in the post-war, price-decontrol 
era many insurance companies have followed the example of other businesses 
in increasing the salaries of the employees, and in some instances giving addi- 
tional cash bonuses. The shortage of clerical help, and the necessary bidding that 
takes place to secure a share of it has also been a determining factor in the 
granting of such increases, 


Insurance in the Communist State 


A. Leslie Ham, Montreal manager of the Canadian Underwriters’ Associa- 
tion, predicted the death knell for insurance if the socialist or communist party 
came into power when he said, “A socialistic state with the denial of private 
property and the dulling of the spur of self-interest by state paternalism would 
eliminate the need for insurance.” 


Relieving the Housing Shortage 


Undertaking a project similar to those taken by other companies in the same 
line, the Security Mutual Life Insurance Company has taken an option on a 
200 acre area in Binghamton, N. Y. with the idea of erecting upon a large portion 
of it a model housing community, if studies that are currently being made upon 
the subject prove it to be economically feasible, for a long-term investment. 
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A STRANGE, 
PECULIAR-TASTING BEVERAGE 





(ILLINOIS) 


@ Pilot drinks beverage containing car- 
cass of a mouse 
Res ipsa loquitur 


Plaintiff, a co-pilot on the American Air- 
lines, while in his operations office just prior 
to his taking off on a trip to Washington, 
D. C., purchased a bottle of “Coca Cola” 
Irom a vending machine and started to drink 
it. He stated on trial that the first drink 
tasted “strange” and that the second swallow 
tasted “peculiar” and when, upon examina- 
tion, the body of a mouse was discovered in 
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the bottle, he became nauseated and ill. He 
however made the trip, lost no time at work 
and did not suffer any expenses. Was the 
defendant correct in contending that the 
doctrine of res ipsa loquitur did not apply 
and that the court should have directed a 
verdict in its favor at the conclusion of the 
plaintiff’s case, instead of permitting the 
case to go to the jury which ultimately re- 
turned a verdict for plaintiff for $500? 


The court thought not. It declared that 
defendant’s contention that the res ipsa loquitur 
didn’t apply because the injurious instrumen- 
tality was not exclusively in its control when 
the beverage was delivered to a salesman in 
the vicinity of the airport who kept it in his 
garage prior to putting it in the machine, 
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was of no avail, as it was unlikely that the 
mouse was put in the bottle while it was in 
the salesman’s garage. Considerable testi- 
mony having been given on trial as to de- 
fendant’s sanitary and inspection methods, 
the court believed that defendant’s negli- 
gence was a matter for the jury to deter- 
mine. It dismissed the contention that 
because plaintiff suffered no expense or loss of 
time, he was not entitled to recover, saying 
that plaintiff’s experience was sufficient to 
justify the recovery of $500. Judgment 
affirmed.—Duval v. Coca Cola Bottling Com- 
pany. Illinois Appellate Court, First Dis- 
trict. Released August 19, 1946. 14 CCH 
NEGLIGENCE CASEs 3. 


Robert D. Thompson, for Appellant. 
Lawrence W. Harris, for Appellee. 


CHILD DROWNS IN EXCAVATION 


(TENNESSEE) 


@ Child falls into water-filled excavation 
Death by drowning 
Violation. of ordinance as negligence 


As deceased and some of her friends were 
out walking of a Sunday afternoon they 
noticed a large pump, pumping water out of 


an excavation on defendant’s lot. Being of 
young and tender years, curious and playful, 
they stopped to watch, and later sat on the 
edge of the excavation dangling their feet 
in the water of the excavation. As they 
were getting up to leave, deceased, nine 
years old, slipped, and in trying to avoid 
falling, dragged a companion into the water. 
The companion was saved, but not the de- 
ceased who drowned in nine feet of water. 
At the time there was a statute providing 
for the adequate safeguarding of excavations 
in the town. In its instructions to the jury 
the court charged the jury that if the de- 
fendant violated the ordinance, the violation 
constituted negligence. From a verdict for 
defendant and the denial of a motion for a 
new trial plaintiff appealed. 

The court approved the action of the trial 
court. “The violation of an ordinance does 
not make liability absolute, it merely is proof 
of negligence within itself, but before there 
is liability as a result thereof this negligence 
must be the proximate cause of the injury 
without proximate concurring negligence on 


the part of the injured party. The jury was 
admittedly correctly instructed in this re- 
gard. Under this record they could have 
easily determined any one of the above pre- 
requisites against the deceased.” Appeal 
dismissed.—Huff, Adm. v. Greene. Tennes- 
see Court of Appeals, Knoxville. November 
13, 1946. 14 CCH NEGLIGENCE Cases 40, 

Harry L. Garrett, Kingsport, Tenn., for Plain- 
tiff in Error. 


Simmonds & Bowman, Johnson City, Tenn., 
for Defendant in Error. 


EXTENT 
OF INITIAL CARRIER’S LIABILITY 


(NEW YORK) 


@ Railroad passenger injured 
Jarring of train 
Liability of initial and connecting 
carriers 


Plaintiff bought of the defendant a ticket 
from New York, N. Y. to Charleston, S. C. 
The train which she took went over defend- 
ant’s lines to Washington, D. C. and over 
the tracks of a connecting carrier to its 
destination. At Washington, plaintiff was 
severely injured when the train, in the process 
of changing from an electric to a steam en- 
gine, was jolted to such an extent that a 
male passenger who was standing in the 
aisle was thrown upon her and his luggage 
struck her over the head. The question that 
arose in this case was whether defendant 
was liable for the negligence of the connect- 
ing carrier in addition to its own. 

The court said that it was not. In arriv- 
ing at its decision the court reviewed the 
Railroad Law of New York, which was cited 
as the controlling and supporting law, as well 
as the federal statutes and dismissed the plain- 
tiff’s contention with the statement that the 
New York laws said the initial carrier was 
liable for the acts of connecting carriers merely 
to give validity to contracts of carriers 
agreeing to carry beyond the limits of their 
own lines. It declared further: “It is well 
settled that a common carrier has no com- 
mon law duty to transport or assume responsi- 
bility for the transportation of passengers 
beyond its own lines and in the absence of 
clear and satisfactory proof of an agreement 
or contract to accept responsibility for a 
through passage to the passenger’s ultimate 
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destination the initial carrier is liable only 
for injury sustained on its own lines, or on 
the lines of connecting carriers where the 
negligence is directly attributable to the 
initial carrier or its servants,” going on to 
point out that limitations of liability may 
appear on the contract of carriage or pub- 
lished tariffs. Plaintiff’s motion to strike 
out the defense of filed rates, rules and 
tariffs is denied. Morrison v. The Penn- 
sylvania Railroad Company. United States 
District Court, Southern District of New 
York. November 4, 1946. 14 CCH NEGcLI- 
GENCE CASES 27. 

B. Leo Schwarz, Marc Bazin, 10 East 40th St., 
New York, N. Y., for Plaintiff. 


Louis J. Carruthers, David J. Mountain, Jr., 
Pennsylvania Station, New York, N. Y., for 
Defendant. 


FUR COLLAR 
CAUSES SKIN DISEASE 


(PENNSYLVANIA) 


Skin disease caused by fur collar 
Breach of warranty of personal injury 
action? 
Breach of contract 


Husband and wife brought this action in 
assumpsit for breach of contract, when the 
wife sustained personal injuries from the fur 
collar of a coat bought at defendant’s. The 
statute of limitations for personal injury 
actions was two years and that for breach 
of contract, six. This action was brought 
three and a half years after the accident. 
Was this case properly one for breach of 
contract where damages could include, “the 
loss directly and naturally resulting in the 
ordinary course of events, from the breach 
of warranty?” 

The court said, “No.” They admitted that 
a suit for breach of contract could lie for 
the $22 paid on account of the price on a 
credit payment plan, but added that a suit 
for personal injuries was barred by the 
Statute of limitations. It declared: “It is 
conceded that plaintiff suffered from ‘an in- 
jury wrongfully done to the person,’ and 
that the injury resulted from wearing the 
defective coat. Her injury as an element of 
damage, is squarely within the words of the 
Act of 1895, so that the question is whether 
she may avoid the Act of 1895 by declaring 
as for a breach of contract and thereby en- 


Umm tH Lin 


large the period in which she may sue, not- 
withstanding the two year limitation .. . 
As the legislature in the Act of 1895 declared 
two years a reasonable period of time in 
which to bring a suit for personal injuries, 
the courts should not extend that time by 
allowing a party to keep alive the right to 
sue by electing to sue in one form of action 
instead of another.” Reversed because court 
below did not allow recovery of amount paid 
on account.—Jones et al. v. Boggs & Buhl, 
Inc. Pennsylvania Supreme Court, Western 
District. November 8, 1946. 14 CCH NgEc- 
LIGENCE CAsEs 35, 

Julius L. Schoenberg, 500 Jones Bidg., Pitts- 


burgh, Pa., W. M. Ewing, 1206 Plaza Blidg., 
Pittsburgh, Pa., for Appellants. 


J. Roy Dickie, Dickie, Robinson & McCamey, 
2415 Grant Bldg., Pittsburgh, Pa., for Appellee. 


GLIDERS BURN IN HANGAR 


(GEORGIA) 


@ Liability of bailee of gliders 
Storage in hangar 
Loss by fire 


Plaintiffs in companion cases had stored 
for hire their gliders in defendant’s hangar 
which housed airplanes as well. At the time 
of the fire two new planes, the wing of one 
overlapping the fuselage of the other were 
in the hangar and one of defendant’s em- 
ployees was testing the transmitter appa- 
ratus. At approximately the moment that 
the testing began a fire broke out in the 
overlapping wings. It was acknowledged 
that the fuselage was composed of inflam- 
mable material. There was testimony to 
the effect that in testing, a spark might jump 
from the antenna of one plane to the fuselage 
of the other, although the mechanic who 
was testing the transmitter said that he had 
tested it in exactly the same manner the 
night previous. The bailee was also alleged 
to have been negligent in failing to keep the 
fire extinguishers in the hangar filled with 
fluid, but the evidence given was contradictory. 
The trial court found for both plaintiffs and 
the question on appeal was whether a find- 
ing that the bailee had failed to use ordinary 
care was justified. 

The court agreed with the trial court. It 
declared, “The evidence did authorize a find- 
ing that the defendant was guilty of negli- 
gence in the first particular set forth above 
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A finding of negligence in this respect 
was sufficient to authorize a recovery as it 
would not be necessary for the plaintiff to 
go further and show that the defendant was 
further negligent in not putting out a fire 
which had been caused by its negligence 

The judgment signed by the judge 
was a general finding not based on any par- 
ticular specification of negligence alleged, 
and could have been based on a ground of 
negligence not referred to in his statement.” 
The companion case was reversed because 
the court had found damages in that case 
not authorized by the evidence. Judgment 
affirmed in one case, reversed in the other.— 
Southeastern Air Services, Inc. v. Edwards; 
Same v. Heinz et al. Georgia Court of Ap- 
peals. November 15, 1946. 14 CCH Nec- 
LIGENCE CASEs 53. 

Smith, Partridge, Field & Doremus, Atlanta, 
Ga., for Plaintiffs. 

Lindley W. Camp, Atlanta, Ga., for Defendant 
in Case No. 31,384. 

Candler, Cox & McClain, 
Defendant in Case No. 31,385. 


Atlanta, Ga., for 


IN THE ABSENCE OF A FENCE 


(LOUISIANA) 
@ Roaming animals damage crop 
Failure to maintain a fence required 


by statute 
Contributory negligence 





Joseph Randazzo owned a small unfenced 
truck farm fronting on a highway. Five 
mules and a horse escaped from defendant’s 
estate, also bordering the highway, through 
an open gate, went on to plaintiff’s farm 
and consumed and damaged a considerable 
part of his corn crop. Plaintiff set up an old 
statute forbidding cattle to roam without a 
keeper and defendant countered with a pro- 
vision that farmers with farms bordering on 
public highways keep the property fenced 
in to protect against straying animals as a 
requisite for bringing such an action. Did 
plaintiff’s failure to fence in his farm con- 
stitute such contributory negligence as to 
constitute a bar to his action for damages? 


The court believed that it did, saying: 
“Here the failure of plaintiff to fence his 
property along the public road obviously 
had direct causal connection with ensuing 
damage since the record shows that the 
animals which caused the damage ‘went 


from the public road on and upon the field 
of the plaintiff; and that plaintiff’s field was 
unfenced,’” and declared that his contribu- 
tory negligence completely barred his action. 
Although contributory negligence was not 
pleaded, the court held that as long as there 
was no objection to the introduction of evi- 
dence on the subject of contributory negli- 
gence, it cured that deficiency in the pleading. 
Judgment for plaintiff reversed.—Randazzo 
v. Meraux, Adm. Louisiana Court of Appeal, 
Orleans Parish. November 4, 1946. 14 CCH 
NEGLIGENCE CASEs 17. 

Frank Lucia, Richard N. Dowling, for Plain- 
tiff, Appellee. 

Emmet Alpha, for Defendant, Appellant, 


LIABILITY FOR ERROR 
IN CABLEGRAM 


(SOUTH CAROLINA) 


e Error in transmission of cablegram 
Measure of damages 


C. B. Allen, an importer and distributor 
of foods, received a cable offering for sale, 
cases of canned pineapple at $8.75 per case, 
part of which he sold at $10.50 per case. He 
then sent an acceptance of the offer. Later 
it appeared that the offer price was $9.75, 
and inasmuch as he was unable to purchase 
it elsewhere at the originally-quoted price 
he paid the $9.75 and sold it at $10.50, realiz- 
ing a profit of $170, without making any 
allowance for overhead. This action was 
brought to recover $1500 damages for the 
error in the transmission of the cablegram. 
The lower court awarded $500 damages. 
Did the lower court err in refusing appel- 
lant’s motion for a directed verdict in the 
absence of there being a showing that re- 
spondent was, in fact, damaged by the error? 

The court indicated that it was well estab- 
lished that loss of profits, where they were 
not too uncertain or speculative, were re- 
coverable where they were the direct, proxi- 
mate result of the defendant’s negligent act. 
While some courts adopted the rule that the 
measure of damages was the difference in 
the quoted price and the real price this 
court said that there was no hard and fast 
rule and declared: “We think that the cor- 
rect measure of damages is the difference, 
if any, between the price at which respond- 
ent was induced by the error in the cable- 
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gram to sell on October 2nd and the price 
at which he could, would, have sold said 
pineapple had the message been correctly 
transcribed.” The award of $500, however 
was affirmed in the light of the fact that the 
cablegram was sent at the unrepeated-message 
rate for which the contract fixed a maximum 
liability of $500.—Allen v. Western Union 
Telegraph Company. South Carolina Su- 
preme Court. September 3, 1946. 14 CCH 
NEGLIGENCE CAsEs 8, 

Francis R. Stark, Homer Brockett, New York, 


N. Y., Mitchell & Horlbeck, Charleston, S. C., 
for Appellant. 


Huger Sinkler, Charleston, S. C., for Re 
spondent. 


LIMITATIONS 
ON CARRIER’S LIABILITY 


(CALIFORNIA) 


e Railroad passenger’s baggage lost 
Claim check 
Limitation of liability 


Helen Kirchoff, prior to boarding the train 
for San Francisco, gave her suitcase, con- 
taining pearls, furs and clothes, to a “Red 
Cap,” at the same time giving him the seat 
and car number of her train, and in return 
received a claim check, the terms of which 
she didn’t glance at for some time thereafter. 
After she boarded the train she discovered 
that her luggage was missing. A diligent 
search and telegrams of inquiries didn’t re- 
veal its whereabouts. Suit was brought for 
the full value of the suitcase and its con- 
tents, although the claim check limited the 
railroads liability for loss to $50 in the case 
of a lost suitcase. Did such limitation of 
liability, which was prescribed by the Civil 
Code of California, defeat plaintiff’s claim? 

The court though that it did. It said, “It 
appears that the plaintiff did not declare or 
disclose a greater value than $50 and paid 
no additional charge The loss of 
plaintiff’s suitcase is, therefore, covered by 
the tariff referred to and the plain provisions 
of Civil Code of California, Section 2178 

Plaintiff, in seeking a ‘Cancellation of 
the Instrument’ and to have the baggage 
check declared ‘void and of no effect,’ has 
clearly misconceived the issue and the elements 
of the contract involved. It is well settled 
that the usual baggage check delivered to a 
passenger is not the contract of carriage, but 


is a receipt merely, intended to afford evi- 
dence of ownership plaintiff was 
charged with notice of the tariff under con- 
sideration, duly filed with the California 
Railroad Commission. Judgment for de- 
fendant, plaintiff to recover the maximum 
liability under the circumstances, already 
tendered to her by defendant.—Kirchoff v. 
Southern Pacific Company. United States 
District Court, Northern District of Cali- 
fornia, Southern Division. November 18, 
1946. 14 CCH NEGLIGENCE CAsEs 50. 


MOVING TRAIN DECAPITATES 
PASSENGER 


(GEORGIA) 





e@ Passenger killed boarding moving 
train 
Proximate cause 
Contributory negligence 


Rhona Russell and a companion left the 
train, Southland, to obtain refreshments 
when it pulled into Albany, Georgia. As 
they started to return to the train they 
noticed that it was pulling away. Rhona 
started to run and grasped at the grab iron 
of an open door. The movement of the 
train threw her against the side of the train, 
from whence she was thrown to the plat- 
form. When the undercarriage of the train 
caught her, it spun her around and placed 
her neck upon the railroad track. A wheel 
of the train rolled over it just as her com- 
panion tried to pull her out from under the 
train. Alleging various types of negligence, 
plaintiff prevailed in the lower court. Upon 
appeal the question was raised whether or 
not, as a matter of law, the defendant was 
entitled to judgment. 


The court setting aside the matter of 
prejudicial error in the charge and in not 
directing a verdict for defendant, declared, 
“The evidence shows that the deceased’s 
own conduct in attempting to board the 
train moving at least eight miles per hour 
was the sole proximate cause of her death.” 
It went on to set forth the statutory word- 
ing on the subject of contributory negligence 
as a bar to recovery and concurring negli- 
gence as authorizing proportionate recovery, 
and then said: “The question of proximate 
cause, under the undisputed facts of this 
case, is a matter of law to be determined 
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by the court and not one of fact for sub- 
mission to a jury.” Court below should 
have set aside the verdict and ruled in de- 
fendant’s favor. Judgment reversed. At- 
lantic Coast Line Railroad Company v. 
Mitchell.—United States Circuit Court of 
Appeals. Fifth Circuit. November 8, 1946. 
14 CCH NEGLIGENCE CAses 19. 

M. B, Peacock, H. H. Perry, Jr., Albany, Ga., 
G. L. Reeves, Tampa, Fla., for Appellant. 

S. B. Lippitt, Albany, Ga., for Appellee. 


MUNICIPALITY'S LIABILITY 
FOR UNPAVED SIDEWALK 


(PENNSYLVANIA) 


© Unpaved sidewalk 
Pedestrian falls into hole 
Municipality’s liability 

The borough of Turtle Creek had paved 
and curbed Mercer Street, but had made no 
provision for putting in sidewalks. Owners 
of residences and buildings voluntarily put 
in cemented walks in front of their places. 
One evening plaintiff was walking along 
Mercer Street where there was a sidewalk, 
in the semi-darkness. As she came to a 
property line the sidewalk ended and she 
placed her foot in a hole in the unbuilt prop- 
erty adjoining, owned by the Turtle Creek 
Land and Improvement Company. No side- 
walk or path purported to carry on from 
the sidewalk of the adjoining built-up prop- 
erty. The lower court rendered a judgment 
against the Borough and they in turn re- 
covered a judgment against the Improvement 
Company. Was the Borough responsible 
for the condition of the property on which 
plaintiff fell? 

The court thought not. It declared: “It 
is, of course, the duty of a municipality to 
maintain its sidewalks in a reasonably safe 
condition, or, rather, when it has reasonable 
notice, express or implied, of a defective 
condition, to see that the property owner 
performs his duty to make the necessary 
repairs, the liability of the latter being pri- 
mary and absolute, that of the municipality 
secondary and supplemental. But no obliga- 
tion rests upon it to construct or to order 
property owners to construct any sidewalks 
at all . . . In the present record there is 
no evidence of any use by the general pub- 
lic of a passage over the lot where plain- 


tiff’s accident occurred Nor did the 
Borough authorities at any time perform 
any act, take any measure, or exercise any 
control, which would serve to constitute an 
acceptance of the place of the accident as a 
public thoroughfare.” Judgment reversed. 
Koerth v. Borough of Turtle Creek et al. 
Pennsylvania Supreme Court, Western Dis- 
trict. November 8, 1946. 14 CCH Nectr- 
GENCE CAsEs 29. 

Dalzell, McFall, Pringle & Bredin, Bruce R. 


Martin, 450 4th Ave., Pittsburgh, Pa., for 
Appellant, 


John R. Bredin, Dalzell, McFall, Pringle & 
Bredin, 450 4th Ave., Pittsburgh, Pa., for Ap- 
pellant, Borough of Turtle Creek. 


James P. McArdle, 400 Bakewell Building, 
Pittsburgh, Pa., for Appellee. 


OWNER'S LIABILITY 
FOR DOG'S SHEEP-KILLING 


(TENNESSEE) 


®@ Dog kills sheep 
Liability of owner 





Early one morning Peltz heard dogs mo- 
lesting his sheep and he sent his son out 
into the field armed with a gun. He heard 
two shots and later saw the dog owned by 
the Bye family cross the road and go into 
the Bye house. An examination of his flock 
showed a damage estimated at between $90 
and $125. When a judgment was rendered 
in the sum of $45 for plaintiff, defendant 
assigned as error various items. Did Mrs. 
Bye’s agreement to kill the dog act as an 
accord and satisfaction for the damages 
done; inasmuch as two dogs were involved 
in the damage to Peltz’s flock would it not 
be too much a matter of speculation to de- 
termine what damages were done by which 
dog? 

In affirming the action of the lower court 
the court apparently answered these ques- 
tions in the negative. It cited the statutory 
authority that makes dog owners liable for 
damage done to sheep by their dogs and 
went on to say: “But where the injuries 
were inflicted by two or more dogs, belong- 
ing to two or more persons, the court may 
apportion the damages in accordance with 
the evidence as to the relative power or 
capacity and disposition of the dogs 
The general rule is that a person who per- 
mits a dog to be a part of his household, 
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insofar as dogs may be a member of a 
household, is regarded as its keeper or har- 
borer . . . and is liable for damages done 
by a dog belonging to his wife or child.” 
Judgment affirmed.* Bye v. Peltz. Ten- 
nessee Court of Appeals, Eastern Section. 
November 13, 1946. 14 CCH NEGLIGENCE 
CAsEs 41. 


PASSENGER INJURED 
IN STREETCAR COLLISION 


(MISSOURI) 


@ Streetcar collision 
Res ipsa loquitur 
Burden of proof 


Mrs. Shockey and Mrs. Newhouse were 
riding on one of defendant’s streetcars one 
rainy evening when a sudden collision with 
the rear end of another streetcar ahead of 
it on the tracks, threw Mrs. Newhouse to 
the floor and Mrs. Shockey hard against the 
seat in front of her, injuring her knee, and 
activating an old heart condition. Ina suit 
where there was a verdict for the plaintiff, 
was there error in an instruction rendered 
at the request of the plaintiff to the effect, 
“And the burden of bringing forward evi- 
dence is upon the defendant to rebut this 
inference of negligence and establish the fact 
that there was no negligence on its part and 
that the injuries resulted from some cause 
which the highest degree of care would not 
have avoided,” when the petition was framed 
and the case was tried on the res ipsa loquitur 
theory? 


The court though that there was. “We 
believe this objection is well-taken because 
it places upon the defendant the burden of 
proving that there was no negligence on its 
part . . . not only was there a burden on 
the defendant to bring forward evidence to 
rebut or contradict plaintiff's prima facie 
case, but also a burden to bring forward 
evidence which would prove or establish as 
a fact that defendant was not guilty of negli- 
gence. Now, the law only requires a de- 
fendant under such circumstances to bring 
forward evidence from which a reasonable 
inference could be drawn that he was not 
guilty of negligence There is no bur- 
den on him to bring forward evidence which 
will not only contradict, but also prove and 
establish as a fact that he was not negligent 


‘wun 


An instruction which places the bur- 
den of proof on the wrong party is prejudi- 
cially erroneous, because it puts the risk of 
non-persuasion, or the duty of convincing 
the jury by the greater weight of the evi- 
dence on the opposite party, who, according 
to law, has the right to prevail even if the 
evidence is merely in equipoise so that the 
jury is left in doubt.” Judgment reversed. 
—Shockey v. St. Louis Public Service Com- 
pany. St. Louis Court of Appeals. Novem- 
ber 19, 1946. 14 CCH NEGLIGENCE CASEs 44. 

Everett Hullverson, 722 Chestnut Street, St. 
Louis, Mo., for Respondent. 


Lloyd E. Boas, Mattingly, Berthold, Jones & 
Richards, 706 Chestnut Street, St. Louis, Mo., 
for Appellant. 


PATIENT'S NON-RECOVERY 
NOT MALPRACTICE 


(CALIFORNIA) 


e@ Alleged malpractice of surgeon 
Patient’s non-response 
Res ipsa loquitur 


When plaintiff injured her right arm she 
employed defendant to treat it. For three 
months he treated it, operated on it and 
advised plaintiff to no avail. This action for 
malpractice resulted. On trial plaintiff ex- 
amined the defendant as permitted by the 
Code and rested. When she was nonsuited 
she appealed and the merits of plaintiff's 
contentions arose. They were (1) In such 
an action plaintiff may establish his case on 
the testimony of the defendant, (2) When 
proof of wrongful treatment is given the 
question of proximate cause is for the jury, 
and (3) The doctrine of res ipsa loquitur is 
applicable where patient was under an 
anaesthetic at the time of the injury. 

The appeal court ruled on contention 
number two after defendant had agreed to 
the correctness of the statement of law in 
points one and three but contended they had 
no application to this case. It declared: 
“There was no evidence that the defendant 
departed from the routine treatment in the 
circumstances; there was no evidence that 
defendant failed to exercise that degree of 
care and skill customarily used by the pro- 
fession in and about the locality where the 
treatment was administered The fact, 
if it is a fact, that the plaintiff fails to re- 
spond to treatment, or that the results of an 
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operation are disappointing, does not neces- 
sarily establish as a fact, the failure to 
exercise that degree of care and skill cus- 
tomarily used .. .” Judgment affirmed.— 
McCurdy v. Hatfield. California District 
Court of Appeal, Second District. Division 
One. October 21, 1946. 14 CCH NEctr- 
GENCE CASEs 38. 

J. M. Clements, William V. Krowl, for 
Appellant. 


Reed & Kirtland, Henry E,. Kappler, for 
Respondent. 


SLIPPERY PAVEMENT 
BRINGS DEATH TO DRIVER 


(PENNSYLVANIA) 


@ Fall on slippery roadway 
Duty to keep adjacent roadway free 
of ice 


Joseph Ross, a produce dealer, had driven 
his truck up to the loading platform of the 
defendant’s terminal, to obtain a load. On 
stepping out of his truck, he slipped on the 
icy roadway and died within a few minutes 
from the injuries he sustained. Was the 
railway company under a duty to keep this 
adjacent roadway, over which there was a 
railroad siding, free of ice and snow in 
anticipation of such an accident? 


The court in sustaining the trial court’s 


entry of a nonsuit thought not. “The icy 
condition wasn’t, according to plaintiff’s evi- 
dence, a condition confined to the vicinity of 
deceased’s truck or even the cartway ad- 
jacent to the loading platform, but was a 
condition which prevailed generally on the 
streets of Pittsburgh following a week of 
sustained cold weather.” It went on to say: 
“On the evidence presented, the entry of a 
nonsuit was proper. No complaint is made 
that the cartway was not properly con- 
structed, and the ice thereon was not caused 
by any act or omission on the part of de- 
fendant, but was the natural result of the 
weather. Our law imposes no absolute duty 
on owners or occupiers of property to keep 
outside portions of their premises free from 
ice and snow at all times And where, 
as here, it appears that the accident was due 
merely to a general slippery condition of 
the streets, there can be no recovery.” Judg- 
ment affirmed.—Ross et al. v. Pennsylvania 
Railroad Company. Pennsylvania Supreme 


Court, Western District. November 8, 1946, 
14 CCH NEGLIGENCE CAsEs 37. 

Hyman Schlesinger, Sylvia Schlesinger, 13092 
Park Bldg., Pittsburgh, Pa., for Appellants, 


Robert D. Dalzall, Dalzell, McFall, Pringle & 
Bredin, 450 4th Ave., Pittsburgh, Pa., for 
Appellee. 


VENUE OF REMOVED ACTION 


(NEW YORK) 
e Injury to a railroad passenger 
Jurisdiction 
Venue of removed action 


Plaintiff, a resident of Pennsylvania, was 
injured on defendant’s railroad in North 
Carolina. Her suit against defendant in 
Virginia failed because of the running of the 
statute of limitations. Inasmuch as defend- 
ant was doing business in New York, she 
brought action in the federal court there 
but the suit was dismissed because defend- 
ant hadn’t filed a consent to be sued as 
required by the Corporation Law of that 
state. She then filed suit in the New York 
Supreme Court, which defendant attacked 
by requesting a removal to the federal court, 
where in due course it moved for a dismissal 
for improper venue and res judicata which 
was granted. On appeal the court reversed 
the lower court, saying: 

“In dismissing the suit for improper venue 
and holding that our former decision was 
res judicata in this suit the trial judge failed 
to notice the distinction between what, in 
the absence of waiver by defendant, fixes the 
proper venue for an original action and that 
which controls the venue of a removed ac- 
tion . . . the venue of a removed action 
is governed by 28 U. S. C. A. Sec. 72. The 
removal must be ‘into the district court to 
be held in the district where such suit is 
pending.’ Nor is our former decision 
res judicata on this point. On that appeal, 
where the sole issue was the proper venue 
of an original action brought in the district 
court, a different issue was decided.” Judg- 
ment reversed. Moss v. Atlantic Coast 
Line Railroad Company. United States 
Circuit Court of Appeals, Second Circuit. 
November 12, 1946. 14 CCH NEGLIGENCE 
Cases 48. 

Albert Blumenstiel, Richard Steel, for Plain- 
tiff, Appellant. 


Stewart & Shearer, James J. Mennis, for 
Defendant, Appellee. 
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TRAIN KILLS PEDESTRIAN 
CROSSING TRACKS 


(ALABAMA) 
e Pedestrian killed by train 
Sudden crossing in front of train 
Duty to warn 





Eason and a companion were walking along 
a track paralleling the main line at the time 
when the train engineered by Mullins rounded 
a bend about five hundred feet away. When 
the train was but two hundred feet away 
they suddenly turned and started to cross 
the main line tracks. Although, as the engi- 
neer testified, he whistled, sanded the tracks 
and applied the brakes, the two men didn’t 
stop, the companion escaping untouched and 
Eason being killed when struck by the end 
sill of the locomotive. One of plaintiff’s wit- 
nesses, Kitchen, testified that he did not re- 
member hearing the train whistle blow. Was 
this a case that should have been submitted 
to the jury? 

The appeal court thought not and reversed 
the judgment given for the plaintiff. It 
declared: “Standing alone, or if it had been 
shown that Kitchen’s hearing was good, 
that he was watching or giving attention to 
the fact when the accident occurred and did 
not, in fact hear any signals sound, this 


testimony would have been enough, under 
the scintilla rule, to take the case to the 
jury. However this was not the true im- 
port of his testimony . The effect of his 
testimony is neither an affirmation 
nor a denial of the controverted fact. Under 
the rule of the foregoing authorities 
the uncertain negative testimony of the wit- 
ness Kitchen cannot, in the disclosed cir- 
cumstances, be regarded as presenting a 
conflict. We have given the case our stu- 
dious consideration after reading the testi- 
mony in consultation, and feel bound to 
reach the conclusion that the evidence wholly 
failed to make out a case of subsequent 
negligence.” Nothing indicated that de- 
ceased and his companion would not con- 
tinue to perform their obvious duty of 
keeping their course and avoiding the ap- 
proaching train, and no situation presented 
itself to impress a reasonable person that 
they would expose themselves to danger 
until they changed their course and turned 
toward the main line. Judgment reversed. 
Callaway, Trustee of Central of Georgia 
Railway Company v. Eason, Adm. Alabama 
Supreme Court. November 7, 1946. 14 
CCH NEGLIGENCE CAsEs 32. 

Sadler & Sadler, 1316 Comer Bldg., Birming- 
ham, Ala., for Appellant. 


Clifford Emond, 502 Massey Bldg., Birming- 
ham, Ala., for Appellee. 


—_— 


What Some Lawyers Have Thought: 


“An eminent lawyer cannot be a dishonest man. Tell me a man is dishonest, 
and I will answer he is no lawyer. He cannot be, because he is careless and 
reckless of justice; the law is not in his heart, is not the standard and rule of 


his conduct.”—Daniel Webster. 


“A lawyer can no more regulate the amount of business he will do than an 
engineer can blow a barrel of gunpowder half-way down.”—Benjamin R. Curtis. 


“First I charge a retainer; then I charge a reminder; next I charge a re- 
fresher; and then I charge a finisher.”—Judah P. Benjamin, 


“A lawyer starts life giving $500 worth of law for $5, and ends giving $5 
worth for $500.”"—Benjamin H. Brewster. 
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December 


1946 


The following index contains references to all court de- 
cisions and other material contained in the twelve issues 
of the JOURNAL published during the year 1946—from 
January through December. The jurisdiction in which each 
case was decided appears in parentheses after the index 


topic. 


As an additional aid to the user of the index, 


each page reference has been supplemented by a refer- 
ence to the month of the issue in which the page appeared. 


Accidental Death 
Assault or felony exclusion 
Insured shot (Ill.) 
Inhalation of chlorine gas 
Pre-existing disease (Va.) Jan.— 54 
“Injuries intentionally inflicted’’ (N. H.) 
, Mar.—174 


Page 


Feb.—114 


Insured shot by husband 
Double indemnity (Ohio) Feb.—113 
Insured shot by policeman (Tenn.) Mar.—176 
Suicide or murder (Mo.) ..Feb.—116 
“Violation of law’”’ 
Assault by insured (N. H.) 


Accidental Means 
Double indemnity 
Visible wound or contusion (Cal.).Mar.—177 


Adoption 
Adopted child suing for death of natural 
parent 
Collision with motor bus (Tex.) 
Agency 
Presumption of agency from ownership 
(Ala.) Nov.—853 
(Ky.) Nov.—859 
Agents 
Apparent authority, outside solicitor 
Reformation of policy (Ala.) Apr.—235 
Renewal commissions, NYLIC agreement 
Fraud (Wash.) Apr.—244 
Scope of authority 
Releases executed by injured persons 
Insurer failing to satisfy claims 
(Mo.) May—327 


Airplanes 
Accident arising out of ownership, main- 
tenance or use of aircraft covered 
Rider and policy provisions conflicting 
(La.) . .July—490 
Aviation exclusion clause 
Drowning following landing 
(S. C.) July—497 
“American Tradition of a Democratic Jury, 
The” 
By Allen Spivock Sept.—611 


“An Administrator Explains: Some Medical 
Problems in Workmen’s Compensa- 
tion’”’ 

By Ruth Yerion 

Anderson, Leslie L. 

“Tort and Implied Contract Liability of 
the Federal Government”’ . Sept.—636 
Animals 
Poisoned by bran containing arsenic 
Manufacturer's, jobber’s, retailer's lia- 
bility (Tex.) Apr.—252 


Mar.—174 


Jan.— 32 


forced 


. .May—286 


Appleman, John A. Page 
“Corporate Liability for Defamation” 
. . ; ne July—467 


Arthur, William R. 
“Some Liabilities of the Physician in 
the Use of Drugs” Apr.—215 


Assignments 
Validity 
Incompetency of assignors (Okla.).. 
‘ 5; . Apr.—243 


Attractive Nuisance 
Child falls into water-filled excavation 
(Tenn. ) ..Dec.—980 
Minor burned by street torch 
Municipality's liability (Mont.) 
Railroad's liability 
Child injured in terminal (Cal.) 
Tanks left on vacant lot 
Child injured (Ohio) 


“Automobile Collision Exclusion’”’ 
By John McElraevy, Jr. 


Automobile Policies 
Assault as accident 
Liability of insurer (W. Va.) 
Automobile and insurance financed 
Cancellation of insurance 
Duty to keep automobile 
(Tex.) ‘ 
Breach of co-operation clause 
Failure to attend trial (Tenn.) 
Cancelled by insurer 
Failure to return unearned premiums 
(Pa.) Sept.—662 
Collision insurance 
Company’s option to repair 
Selection of repair shop (Tex.) 
Rock breaks oil pan 
Changing to more hazardous occupa- 
tion (Tenn.) . . July—487 
Collision with bridge abutment after 
blowout 
Comprehensive coverage 
Collision exclusion (Tenn.) 
Comprehensive coverage 
Mechanical breakdown exclusion clause 
Ambiguity (La.) . .May—323 
Conflict of laws 
Statutory construction 
Action against insurer, direct 
(Minn. ) ‘ 


..May—347 
Mar.—182 


. June—438 


. July—475 


. .Mar.—163 


insured 
Aug.—558 


. .Feb.— 99 


Nov.—854 


. .July—483 


Dec.—957 


‘‘Dealer’s Open Policy”’ 
‘Voluntary parting with possession”’ 
excluded 
Prospective purchaser’s theft (Neb.) 
we eee Oune—4l13 


‘vvvuuueagnenvevenevnconenevgoonennngvucvenenaeengscavennananouueanavenenennuanasengueeesnaaveenenanicieeenaaaeenseaceeeeenuoqnengvnvoccevnenneaneegguonananvvonnennscccngnsanuenseevnacuanevanccanvsvacssevunuaeeessvceangeaneneeeggunneenegduuneeavencueengnvgc agent dst deo c tet uence 


PAGE 988 


ILJ—DECEMBER, 1946 





1946 


LONE TTTENENN 


” Page 


1 
July—467 


1 in 
Apr.— 


: 
Apr.—243 


tion 
Dec.—980 


May—347 
Mar,.—182 


Fune—438 


July—475 


Mar.—163 
ured 
Aug.—558 
Feb.— 99 
ums 
sept.—662 
Nov.—854 
upa- 
July—487 
ifter 
July—483 


ause 
May—323 


Dec.—957 
ion” 
eb.) 
une—413 


HH aNU UU UnNaHHegent 


1946 


Automobile Policies— (continued) Page 


Declaratory judgment action 
Place of contracting v. place of per- 
formance (N. H.) Aug.—564 
“Waiver’’ clause, construction of 
(N. C.) ....Nov.—849 
Deviation under omnibus clause 
Absconding convict (Tex.)........ Feb.— 97 
Direct action against insurer 
Motor vehicle carriers act construed 
(Kan.) Oct.—765 
Public policy v. comity (Mich. )...Nov.—858 
Distribution of Judgment 
Negligent son as heir 
Insurer’s subrogation (Mass.)...Apr.—232 
Excess insurance clause 
Owner’s v. driver’s insurer (Pa.)..Mar.—165 
Exclusion of injury of one employee by 
another 
“Employee”’ or ‘‘officer’’? (Ohio). .Feb.—105 
Failure to settle claim within policy limits 
Good faith (Ohio) i Apr.—228 
Garage employee driving customer's car 
Omnibus clause 
Proportionate liability (Mass.)..Aug.—560 
Garage-keeper’s liability (Ohio) .. Jan.— 38 
Hitch-hiker injured 
Omnibus clause (Pa.) ... July—484 
“Insured”’ defined 
Automobile and non-ownership policies 
oe Mar.—168 
Insured’s failure to forward summons 
Waiver (Ill.) .. July—485 
Insurer claims contribution from co-in- 
surer 
“Other insurance’ clauses construed 
(Ohio)  haeaivin te ‘ ... Sept.—661 
Insurer’s liability 
“Not owned in whole or part by in- 
sured”’ 
Automobile sold, unexpired policy 
(N. H.) Sept.—653 
Insurer’s settlement over insured’s ob- 
jection 
Prior action, parties reversed 
Collateral attack (Ala.)... May—326 
Joint tortfeasors, contribution between 
Direct suit against insurer (Ark.) .Dec.—960 
Liquidation of insurance company 
Assessment of policyholders 
Full faith and credit (Kan.) Aug.—559 
Litigants covered by identical insurer 
Co-operation clause construed (Cal.) 
May—329 
Memorandum of ‘sale in name of insured’s 
wife 
Possession and control 
Insurer’s liability (Miss.) Oct.—760 
Misrepresentations as to custody of car 
Voidance of policy (Conn.) ... Aug.—562 
Motor carrier insured while carrying 
freight 
Loss occurring on return from repair 
hop (Ohio) Aug.—568 
Non-ownership liability policy 
Automobile v. non-ownership insurer 
(Ohio) ... Mar.—168 
Notice of action to insurer 
Fifty-six days’ delay (N. Y.).....Jan.— 36 
Second trial 
Knowledge of claim, two years (Ohio) 
. Sept.—667 
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Automobile Policies—(continued) Page 
Omnibus coverage 
Absconding convict (Tex.)........Feb.— 97 
Automobile repair shop, garage, service 
station exception 
Employee taking vehicle home to re- 
pair (Ill.) .... Sept.—658 
Garage employee driving ear to ga- 
rage (La.) 
“Operation’’ of taxicab 
Assault on passenger (W. Va.)....Mar.—163 
“Other insurance’’ clauses 
Owner’s and driver's policies (Pa.)... 
: . .Mar.—165 
Releases executed by injured persons 
Insurer failing to satisfy claims 
Scope of agent’s authority (Mo.) 
... May—327 
Rope dropped while unloading truck 
Pedestrian tripped 
“Ownership, maintenance and use’’ 
construed (Mass.) .,.. July—487 
Settlement below policy limits 
Fraud in inducing insured to contribute 
(111.) ... May—324 
Sheriff's liability on official bond 
Collision on highway (Ala.)......Mar.—167 


Taxicab driver assaults passenger 
“Ownership, maintenance or use’’ con- 
strued (W. Va.) a ; June—421 


“Theft’’ construed 
Brother taking sister’s car (R. I.) July—489 
“Theft’’ of automobile 
Insurer’s refusal to defend action 
(Ohio) ... Jan.— 38 
Tort liability of insurer for violation of 
contract 
Insurer’s failure to pay claim (La.) 
aad ‘ Jan.— 40 
“Use and operation’’ construed 
Welding leak in tank 
Petroleum trailer tank explodes 
(Okla.) a ...... June—419 
Windstorm coverage 
Collision exclusion 
Insurer’s liability (Tex.) ; Oct.—765 


Withdrawal from defense of action 
Voir dire disclosing driver’s minority 
(Mo.) eu svcccecces pem—maas 


Automobiles 
Admissibility of hospital records 
Exception to hearsay rule (Iowa). .Apr.—226 
Agency from ownership of automobile, 
presumption of 
Respondeat superior (Ky.).. .. .Nov.—859 


Alighting streetcar passenger shoved into 
path of tax! 
Motorman chasing ne with void pass 
cm ¢) seeeees SUME—415 


Amount of damages 
Legs amputated below knee 
55-year-old woman (N, J.).....Sept.—665 
Approaching vehicles’ collision 
Overwidth of truck as negligence per 
se (Okla.) ’ as Nov.—857 
Assessment of reciprocal insurance sub- 
scribers 
Failure to sign power of attorney 
COMED x0.cs- 2nd ce ween ..... Jan.— 33 
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Automobiles— (continued) Page 


Automobile strikes trolley wire 
Serious mental disorder 
Causal connection with cut cheek 
(W. Va.) May—321 
Backing over pedestrian 
Contributory negligence of deaf person 
Proper elements of damage (Cal.) 
Nov,.—852 
Backward rolling automobile 
Sufficiency of evidence (Wash.) 
Blinding headlights 
Collision with telegraph pole 
Proximate cause (Miss.) Dec.—958 
Blood test for intoxication 
Identification of blood (Ore.) 
Blow-out, driver‘s loss of control 
Boat damaged 
Res ipsa loquitur (Wash.) 
Bottle hits bus passenger 
Thrown by passenger on passing bus 
(S. C.) July—480 
Bridge collapses under weight of truck 
Highway department's liability (La.) 
July—481 


Oct.—754 


Feb.—106 


June—411 


Bulldozer backed over pedestrian 
Master-servant relationship (Tex.) 
July—481 
Burden of proof 
Mutual claims of wrong side driving 
(La.) Nov.—856 
Burning bus at loose 
Bus company's failure to scotch (Ga.) 
Sept.—653 
Bus passenger injured 
Pre-existing injury 
Consequential damages (Ark.) 
Bus passenger run down by cyclist 
Proximate cause (La.) 
Bus transported for repairs 
Motor damaged on return trip 
Carrier’s liability (N. C.) 
Cable crossing road 
Duty to passersby 
Proximate cause (Cal.) 
Car approaching cow from rear 
Duty of motorist to signal (Iowa) Jan.— 35 
Car-pool rider 
Assumption of risk (Ohio) 
Car propelled into darkness 
Contributory negligence (Tenn.). Oct.—756 
Child as trespasser 
Discovered peril (Ky.) 
Child injured 
Crossing street 
Anticipation of driver’s negligence 
(Me.) is Sept.—662 
Jury, the trier of the facts 
(Ohio) ; Nov.—851 
Intersection collision 
Adequacy of evidence (Pa.) 
Personal injuries, assessment of 
Award, excessiveness of (Tenn.) Dec.—958 
Sudden appearance (La.) Dec.—963 
Wrong side of street 
Inferred negligence of driver (Pa.) 
Aug.—566 


Dec.—956 


Aug.—556 


Oct.—755 


Nov.—850 


Mar.—163 


Feb.— 99 


. Aug.—559 


Child struck on edge of road 
Stooping to retrieve flower 
Driver's clear road (Tenn.) 


Sept.—654 
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Automobiles— (continued) Page 


Child thrown from truck tail gate 
Hole in street 
Municipality’s liability (Pa.) 
City employee hits motorcyclist 
Causal negligence (Mo.) Oct.—758 
Collision of automobile and unlighted 
parked truck 
Automobile guest killed 
Contributory negligence (Ohio) Aug.—555 
Collision on country road 
Prejudicial trial testimony (Tenn.) 
Aug.—565 


July—4g2 


Collision with motor bus 
Adopted child suing for death of nat- 
ural parent (Tex.) Jan.— 32 
Collision with vehicle entering street 
Statutory violation, prima facie negli- 
gence 
Measure of damages (Vt.) 
Competency of plaintiff 
Testimony questioned (IIl.) Oct.—760 
Confusing traffic signs 
State’s liability (N. Y.) 
County’s liability 
Defective bridge—Failure to post warn- 
ing signs (Ga.) é Jan.— 35 
Crashing through barricade 
Decayed condition 
Municipality’s liability (N. D.). .Sept.—655 
Damage to animals 
Motorist passes cow (Iowa) Jan.— 35 
Daylight saving v. central standard time 
Time of cancellation 
Insurer’s liability (Ill.) 
Death of non-resident motorist 
Service on foreign representative (Pa.) 
Mar.—166 


Nov.—848 


June—414 


Oct.—764 


Defective brakes 
Used-car dealer’s duty to public (Mo.) 
Apr.—233 
Dirty windshield 
Dangerous instrumentality (Md.) June—413 
Disk protrudes from passing grader 
Reprimand of counsel (Mont.) June—416 


Driver waves to friends just prior to crash 
Opposing vehicle speeds from behind 
parked cars 
Contributory negligence (La.) Sept.—656 
Drunken bus passenger ejected 
Struck on highway by truck 
Carrier’s liability (Va.) 
Drunken driving 
Blood test for intoxication (Ore.). Feb.—106 
Duty of care of overtaking driver 
Avoiding consequences of another's 
negligence (Ga.) Nov.—860 
Duty to passenger-invitee 
Status of passenger (Ga.) 
Duty toward trespasser 
Minor injured (Ala.) 
Entering bus by rear door r 
Contributory negligence (Cal.) Oct.—754 
Equity action against registrar of motor 
vehicles 
Refusal to issue license plates, register 
vehicle 
Police power (Mass.) Oct.—756 
‘‘Family purpose”’ doctrine 
Agency of wife (Ga.) 


May—322 


Nov.—851 


Feb.— 98 


..Mar.—164 
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Automobiles— (continued) 
Fare-paying passenger removed from bus 
Excessiveness of damage (Ky.) Nov.—857 
“Farmers or private estate truck’’ en- 


dorsement 
Collecting garbage in city for use on 
pig farm 
Collision while on garbage route 
(Pa.) May—324 
Father’s action for loss of ‘daughter's 
society 
Wrongful death statute construed 
(Wis.) Apr.—228 


Father’s car borrowed to drive to work 


Family car doctrine (Wash.) June—414 
Faulty brakes on rented truck 
Lessee’s employee injured 
Lessor’s liability (Tenn.) Sept.—658 


Fire insurance policy 
Value of car—OPA — price (Tex.) 


Jan.— 41 
Garage’s liability 
Loss of contents of truck (III.) July—483 
Guest injured 
Automobile swerving into ditch 
Res ipsa loquitur (Wis.) Aug.—558 
Wilful misconduct defined (Cal.).. Oct.—756 


Guest thrown through door 
Host’s agent accelerating speed on wet 
road (Mont.) Sept.—660 


High tension cable striking automobile 
Res ipsa loquitur doctrine not recog- 
nized (Mich.) Jan.— 38 
Highway department's responsibility for 
intersectional signals 
Contributory negligence (S. C.) ..Nov.—849 
Hood flying up in front of windshield 
Defective latch 
Dealer’s and manufacturer’s liability 
(Tenn.) May—326 
Host and guests killed in crash 
Wilful and wanton misconduct 
Res ipsa loquitur (Fla.)....... June—412 
Host hits culvert 
Steering apparatus ‘‘gives way”’ 
Guest passenger injured (Ore.). .Sept.—660 
Host’s liability 
Marital status concealed from guest 
(Kan.) May—330 


Proximate cause (Wis.) Oct.—757 
Host misjudges jog in road 
Guest injured (Wis.) July—484 


Husband as agent of wife 
Wife-owner as passenger (Ohio). .Feb.—100 


Illegally parked vehicle 
Obstructed view 
Pedestrian injured (Wash.) 
Imposter at closed parking lot 
Apparent authority (Ohio)... . Apr.—22 
Imputed negligence 


Michigan doctrine repudiated (Mich.) 
Feb.—101 


Aug.—567 


Inadequacy of borough storm sewer 
Municipality’s passive meeeneeuie (Pa.) 
Oct.—762 
Independent contractor’ s lability 
Bus collision (Ind.) 
“Infra hospitium” construed 
Bellboy a | hotel Lames s car 
(Utah) . Jan.— 34 


Nov.—856 


Page Automobiles—(continued) Page 


Inner tube explosion 
Filling station attendant injured 


Owner’s liability (Ark.) Aug.—568 
Intersection collision 
Contributory negligence (Kan.).. Dec.—960 


Reference to insurance on voir dire 

(D, C.) Dec.—958 
Respondeat superior 

Dangerous instrumentality (Ohio) 

aenon Dec.—960 
Intersection collision with truck 

Gasoline in jar ignited 

Proximate cause of damage (Pa.) 


May—325 
Joint enterprise 
Car-poo] riders (Ohio) Mar.—163 
Joint tortfeasors 
Concert of action (Ky.) Jan.— 39 


Jurisdiction of foreign corporation 
Installation work as ‘‘doing business’’ 
Gg ¢C) Mar.—165 
Jury’s perverse verdict 
Failure to award damages (Wis.). .Feb.—103 
Lease of truck 
Liability of owner 
Respondeat superior (N. C.) Nov.—860 
Lighted match thrown on mat of truck 
Respondeat superior (N. C.) May—329 
Loss of farm income as result of injury 


Speculative damages (N. D.) Sept.—668 
Maximum measure of recovery 
Market value v. OPA (Ga.) Oct.—752 


Minor cyclist fatally injured 
Excessive speed of motorist 
Verdict against weight of evidence 
(Mo.) Aug.—563 
Minor on running board injured 
Telephone pole located outside curb 


line 
Telephone company’s ERS (Tex.) 
Sept.—663 
Minor on sled, injury to 
Darting out from alley (Pa.) Dec.—957 


Minor standing by parked car injured 


Proximate cause (Cal.) Aug.—557 
Municipality’s liability 
Protruding manhole cover 
Jury prejudice (Tex.) Nov.—855 
Negligence of snowplow operator 
Causal negligence (Wis.) Nov.—861 


Skidding as negligence per se (Ky.) Mar.—168 
Night watchman struck by auto 
Contributory negligence 
Instruction to jury (Wis.) 
Opposing traffic collision 
Contributory negligence (N.D.) Dec.—963 
Left hand turn into driveway plus col- 


Oct.—759 


lision 
Joint and several defendants (Ky.) 
Aug.—565 
Skidding 
Last clear chance (N. Y.) Dec.—961 


Sudden emergency doctrine (Ohio) 
Dec.—961 
Parent’s “duty ‘to protect minor children 
Child struck by truck (Cal.) Jan.— 36 
Parked ambulance blocks garage exit 
Stored automobile destroyed by fire 
(Iowa)... j June—418 
Parked truck blocks sidewalk 
Child forced into street 


Ordinance violated (R. I.). Sept.—655 
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Automobiles— (continued) 


Parking lot owner's liability 
Daughter backs car over mother 
Evidence of custom, admissibility 
(Cal.) . Sept.—652 
Passenger’s leap from taxi 
Driver’s refusal to stop (Mass.)...Apr.— 
Pavement collapses 
Car sinks into depression 
Municipality’s notice (Cal.) . 


Pedestrian narrowly missed by bus 
Physical injury sustained through 
fright (Tex.) .. . .July—486 
Pedestrian injured 
Change of light to green 
Not necessarily ‘‘go’’ signal (Mich.) 
Oct.—757 
Crossing mountain road at ‘unmarked 
point (Ore.) Sept.—664 
Walking on wrong side of road 
Directions of police officers (Wash.) 
; . Sept.—659 


Sept.—666 


Pedestrian struck by bus 
Argument of counsel after objection 
sustained (Ky.) ... June—422 
Entering parked car on left side 
Negligence per se instruction 
(Wash.) Sept.—663 
Pedestrian struck by rock 
Motorist’s negligent application of 
power to wheels (Iowa) June—420 
Pedestrians struck by street car 
Walking on car tracks 
Choice of routes (Pa.) Sept.—667 
Police convoy of Army trucks as “re- 
sponse to an emergency call’’ 
Motorcycle a killed (Cal.) 
Jan.— 37 
Presumptions 
Ownership presumed from agency.... 
; , Nov.—853 
Railroad crossing collision 
Comparative negligence (Ga.) 
Contributory negligence (N. H.) . 
Flasher signals disregarded 
Contributory. negligence (Tex.) Aug.—556 
Gate tender on duty 
Failure to stop, look, listen (Me.) 
... Oct.—759 
Minor driving at request of minor 
owner-occupant 
Imputed negligence (Mich.) . 
Operation of signal light 
Contributory negligence (Pa.)..Aug.—563 
Reference to insurance (S. C.)...Aug.—561 
Wig-wag signals out of order (IIll.) 
cai ...ee. June—418 


Oct.—753 
Nov.—850 


.. July—485 


Real party in interest 
Cargo of yeast damaged (Cal.)..Sept.—665 
Rear-end collision 
Snow cloud obscures state highway 
commission’s truck (Wyo.)...June—420 
Respondeat superior 
“Scintilla rule’’ (N. C.) ... ..Mar.—162 
Right of way driver spots car on side 
road 
Intersector fails to yield 
Contributory negligence (Ala.) Sept.—657 
Run over in driveway 
Last clear chance 


Assumption of risk (Cal.) . Dec.—963 
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Page Automobiles—(continued) Page 


Satisfaction of judgment by one tort- 
feasor 
Uniform contribution among tortfeas- 
ors act (R. I.) Oct.—763 
Selling liquor to intoxicated customers 
Intoxicated driver hitting tree 
Minor passenger injured (Ill.) 
Share-the-ride plan 
Status of occupants 
Guest or passenger (Cal.) ... 
Sheriff's liability on official bond 
Collision on highway (Ala.) 
Skidding as negligence 
Collision of busses (Ky.)... 
Soldier injured 
Government's recovery from tortfeasor 
(Cal.) : eaters Apr.—231 
Statute construed 
No parking statute 
Highway collision (Wis.) . .Nov.—858 
Parked car pushed into pedestrian 
(Ind.) ‘ . .Nov.—859 
Stopping at entrance to tunnel 
Rear-end collision (Cal.) 


Streetcar and automobile collision 
Inattention of motorwoman (Va.) 
Apr.—232 
Taxi drivers en “route to fish fry, occu- 
pant injured 
Contract of carriage (La.) 
Taxi driver's liability 
Leaving key in cab with passenger 
(DB. C.) ey ; ‘ June—415 
Taxicab passenger shot w sheriff 
Joint tortfeasors (Ky.) .. 
Taxi-streetcar collision 
Lookout 
Proximate cause (Pa.) 
“Theft’’ of automobile 
Insurer’s refusal to defend action 
(Ohio) : Jan.— 38 
Tort liability of insurer for violation of 
contract 
Insurer's failure to pay claim (La.) 
; 9 Jan.— 40 


Oct.—762 


May—328 
Mar.—167 


. .Mar.—168 


. Oct.—761 


Jan.— 39 


Dec.—962 


Traffic lights 
Defective traffic light (La.) Jan.— 41 
Right-of-way in emergency (Cal.) 


Trailer’s overhang 
Following car collision 
Proximate cause (Cal.) 


Truck over the center of road 
Extra wide truck (Ga.) .... 


Truck passenger killed 
Driver’s negligence 
Employer's liability (Ga.) 
Truck strikes fire escape 
Clearance of fire escape (IIl.) June—421 
U. S. payments to injured CCC enrollee 
Government's claim against tortfeasor 
(Iowa) Feb.—104 
Unlicensed driver sideswiped 
Statutory violation 
Causal connection (N. H.) . 


Unlicensed driving 
Proximate cause (N. H.) 


. .Dec.—962 


Nov.—853 


Aug.—566 


July—488 


. .Feb.—102 
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Automobiles—(continued) Page 
Wife-passenger sues husband-driver’s in- 
surer 
Accident in Mississippi, suit in Louisi- 


ana (La.) June—423 


Wife’s action against husband 
Public policy (Ohio) .. 


Wrong side of road collision 
Assumption of risk 
Sudden emergency doctrine (Ga.) 
- Sa Nov.—855 


June—416 


Autopsies 
Physician's liability policy 
Status of coroner 
Illegal autopsy (Mo.) 
Aviation 
Aerial ‘‘service, travel or flight’’ exclu- 
sion 
Statute violated (Minn.) Feb.—111 


Army pilot killed by anti-aircraft (Pa.) 
‘ Aug.—585 


May—332 


Collision of army aircraft 
War Department records, admissibility 
(Cal.) Oct.—778 
Passenger killed in mid-air collision 
“Aeronautic flight’’ interpreted (D. C.) 
ot ee Aug.—575 
Bailee’s Liability 
Gliders burn in hangar (Ga.) 
Barnett, James D. 
“Interstate Commerce—National Trans- 
action”’ ee Mar.—151 


Barr, Joseph S. 
“Medico-Legal Aspects of Ruptured In- 
tervertebral Disks’’ . May—261 


Barton, John L. 
“The War and Aviation Clauses in The 
Life Insurance Policy’’ ..May—308 


Dec.—981 


Beneficiaries 
Validity of change 
Unwitnessed signature 
Designation of new beneficiary (Ill.) 
eeu July—500 


Bernstein, J. L. 


“Terror Stalks the Law”’ July—471 


Biddison, Valjean 
“The Defense of Violation of the Law” 
‘ pout Nov.—833 
Binzer, Mrs. Royal B. 
“Civil Aviation—Liability Problems of 
Air Carriers”’ Mar.—156 
Blackwell, T. J. 
“Lloyds Insurance Contracts as Inter- 
state Commerce”’ Oct.—707 
Blanchard, Ralph H. 
The Lawyer and Insurance 


Borchard, Edwin B. 
“Recent Declaratory Judgments”’ 


Brown, Cecil N. 
“Release of Joint Tortfeasors in Mon- 
tana”’ Sept.—639 
Burglary Insurance 
Mercantile open stock policy 
Record warranty clause, 
with (Tex.) 


Feb.—66 


May—303 


compliance 
May—331 


my 
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Page 
“California Law of Malpractice of Physi- 
cians, Surgeons and Dentists, The’’ 
ae ; May—311 
Carrier’s Liability 
Bus passenger injured 
Luggage falling from rack (Cal.) 
Drunken bus passenger ejected 
Struck on highway by truck (Va.) 
May—322 * 


May—346 


Leakage of cottonseed oil in transit 
Shipper’s inspection of tank car 
(Tenn. ) July—509 
Passenger leaps from taxi 
Driver’s refusal to stop (Mass.) 
Shipper’s action against carrier 
Satisfaction of shipper’s claim by own 
insurer 
Real party in interest (S. C.) 
Street car passenger injured 
Fare register cord striking eye (Pa.) 
May—345 
Shipment of brandy damaged (Wis.) 
Jan.— 56 
Streetcar passenger assaulted by fellow- 
passenger 
Motorman’s duty (Mo.) 
“Case for Fraternals, The’’ 
By George G. Perrin July—456 
“Civil Aviation—Liability Problems of Air 
Carriers”’ 
By Mrs. Royal B. Binzer 


Clark, John Kirkland 
‘‘Let the Maker Beware!” 


Coleman, John S. 
‘Liability of Carriers’’ 


*“‘Common Carriers in the Air’’ 

By Kenneth R. Thompson Apr.—204 
“Comparative Negligence—Louisiana’s For- 

gotten Heritage’’ 

By Wex S. Malone 


Connecting Carriers 
Liability of initial and connecting car- 
riers (N. Y.) Dec.—980 


Cooper, George J. 
“The Liability to Rescue Volunteers”’ 
Nov.—825 


Apr.—227 


July—491 


Apr.—248 


Mar.—156 
Mar.—154 


Aug.—524 


Apr.—217 


“Corporate Liability for Defamation” 
By John A. Appleman 


Cox, William Harold 
‘“‘The Warehouseman as Insurer’’ 


July—467 


Apr.—201 


“Constitutionality of Indiana’s Insurance 
Premium Tax Law, The” Jan.—18 


Contractor’s Liability 
Construction work on apartment building 
Minor’s death—Jump into tar kettle 
(Mass. ) Jan.—55 
‘‘Prompt notice”’ provision 
Workman injured (Mich.) 


Contributory Negligence 
Child as trespasser 
Discovered peril (Ky.) Feb.— 99 
Collision of automobile and unlighted 
parked truck 
Automobile guest killed (Ohio) 
Duty towards trespasser 
Knowledge of peril (Ala.) 


Jan,— 43 


Aug.—555 


Feb.— 98 
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Contributory Negligence—(continued) 
Landlord and tenant 
Tenant falls from ladder (Mont.)..Mar.—188 
Mule electrocuted by fence 
Degree of care required (La.). Feb.—120 
Parent's duty to protect minor children 
Child struck by truck (Cal.) Jan.— 36 
Pedestrian falls over hole in sidewalk 
concealed by newspaper (Pa.) Jan.—60 
Proximate cause 
Passenger boarding 
(Ga.) 
Railroad crossing collision 
Flasher signals disregarded (Tex.) 
Aug.—556 
Aug.—563 


Page 


moving train 
Dec.—983 


Operation of signal light (Pa.) 
Stores and shops 
Fall from stepping on onion (Mo.) 
Jan.— 58 
Violation of statute (La.) Dec.—982 
Cooperation Clause 
Insured’s failure to attend trial 
Liability of insurer (Tenn.) 
County’s Liability 
Defective bridge 
Failure to post warning signs (Ga.) 
Jan.— 35 


Feb.— 99 


Crabbe, J. Roth 
“Evidence of Insurability Satisfactory to 
the Company” Mar.—137 


Craig, Winchell M. 
‘“‘Medico-Legal Aspects of Ruptured In- 
tervertebra] Disk’’ May—261 
“Cyclopedia of Insurance in the United 
States’ (1945-1946) Jan.— 31 


Damages 
Measure 
Error in transmission of telegram 
(S. C.) Dec.—982 
Punitive 
Telegraph company’s failure to deliver 
telegram (Ga.) Apr.—249 
Sufficiency of evidence 
Hailstorm insurance policy (Kan.) Dec.—966 
Value of Car 
O. P. A. regulation (Tex.) 


Dangerous Instrumentality 
Bonfire unguarded—Child burned 
Public policy (W. Va.) 


Davis, Deane C. 
“Insurable Interest of Assignees’’ 


Dealer’s liability 
Defective hood latch 
Hood fivying up in front of windshield 
(Tenn.) May—326 
**Death or Injury in Battle as due to Acci- 
dent or Accidental Means”’ 
By Ernest Woodward 


Jan.— 41 


Jan.— 61 


Jan.— 2 


Mar.—144 


Declaratory Judgments 
Construction of fire or explosion clause 
Construction of statutory reimburse- 
ment endorsement (Okla.) Dec.—959 
Dividend payments of disability bene- 
fit policyholders decreased 
Separability of contract, discrimination 
(Ohio) May—339 
“Defense of Violation of The Law, The”’ 
By Valjean Biddison Nov.—833 
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Degree of Care 
Hairdresser’s negligence 
Use of wrong ‘‘cold wave’’ solution 
(Mass. ) Jan.— 57 
Traffic lights and duty of look-out 
Defective traffic light (La.) Jan.— 41 
Disappearance of Insured 
Presumption as to time of death 
Circumstances of disappearance (Wis.) 
7 aa Apr.—240 


Page 


Discovered Peril 
Boy jumps from truck (Ala.) Feb.— 98 
Child hiding in box (Ky.) Feb.— 99 

“Doctrine of Imputed Knowledge, The’’ 

By P. F. Hendersons Sept.—616 

Dog Liability 
Sheep-killing dog (Tenn.) 

Double Indemnity 
Accidental electrocution 

Operation of illegal still (Okla.) 


Dec.—984 


Jan.—48, 
Aug.—577 
Burns received in fire v. suicide 
Pre-existing disease (Cal.) 
Drunken Driving 
Blood test for intoxication 
Identification of blood (Ore.) 
Dutra, Frank R., Dr. 
‘Personal Identification and Cause of 
Death from Skeletal Remains ..June—355 
“Duty Owned by an Air Carrier, The’’ 
By Gibson B. Witherspoon. . Sept.—630 


“Effect of Discharge in Bankruptcy, The”’ 
By Hubert F. Laugharn June—394 
“Effect of OPA Ceilings on the Settlement 
of Insurance Losses, The’”’ 
By Donald V. Yarborough 


Emergency 
Passenger’s leap from taxicab 
Driver’s refusal to stop (Mass.) 
Engelhard, Lawrence M. 
‘‘Theft Clause Breaks Ancient Moorings” 
: Aug.—515 


Jan.— 49 


Feb.—106 


May—299 


Apr.—227 


Evidence 
Admissibility of hospital records 
Exception to hearsay rule (Iowa) Apr.—226 


“Evidence of Insurability Satisfactory to 
the Company”’ 
By J. Roth Crabbe 


Ewing, James D. 
‘‘Loans on Life Insurance”’ 
Exclusion Clauses 
“‘Automobile truck’’ 
Injury or death while riding in auto- 
mobile covered 
Status of Chevrolet one-half ton pick- 
up (Wash.) June—434 
Aviation 
Drowning 
.. <.) 
Comprehensive automobile coverage 
Mechanical breakdown exclusion 
Ambiguity (La.) May—323 
“Death resulting from war or act inci- 
dent thereto” 
Marine falls from cliff during train- 
ing maneuvers (IIl.) July—499 


Mar,.—137 


Dec.—899 


landing 
July—497 


following forced 
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Exclusion Clauses—(continued) Page 
“Death while violating law’”’ 
Illegal possession of liquor 
Causal connection (Miss.).. 
Operation of illegal still 
Accidental electrocution (Okla.) Jan.—48, 
Aug.—577 


June—429 


“Participation in assault or felony’’ 
Fatal blow struck in fistfight (N. J.) 
July—498 
War risks 
Soldier dies in Army hospital in Alaska 
Embolism following appendectomy 
(Cal.) June—432 


“Voluntary parting with possession’’ 
“Dealer's Open Policy”’ 
Prospective purchaser's theft (Neb.) 
June—413 


Exculpatory Provision That Will Protect 
The Lessor, An 
By Carl C, Jones 


Extended Coverage 
Roof under repair, rain penetrating 
Repair clause subordinate to rider 
(Miss. ) Apr.—237 
“Factors Considered In Certifying Air Car- 
riers’”’ 


By George M. McMillan 


Falling Objects 
Window pane hits pedestrian 
Circumstantial proof of negligence 
(Tex.) Apr.—250 
“Family Purpose, An Anomalous Doctrine, 
The” 
By Francis G. Jones, Jr. 


“Family Purpose’’ Doctrine 
Agency of wife 
Husband leaves car keys (Ga.) 
Federal Crop Insurance 
Application not accepted by County Com- 
mittee 
Contract not binding (Tex.) 


Fire and Casualty Cases 
Accident arising out of ownership, main- 
tenance or use of aircraft covered 
Rider and policy provisions conflicting 
(La.) July—490 
“Accident’’ construed 
Factory flooded (Ill.) 
“Actual cash value”’ of building 
Determining factors (S. D.) . . June—426 
Apparent authority of outside solicitor 
Reformation of policy (Ala.) Apr.—235 
Association of fire insurance companies 
Agency contracts terminated 
Agent-broker placing business with 
non-board companies (Cal.) Nov.—863 
“Blanket’’ policy, cotton warehouse 
Monthly in lieu of weekly reports made 
Fraud (Okla.) P Aug.—570 
Burglary insurance 
Mercantile open stock policy 
Record warranty clause, compliance 
with (Tex.) May—331 
Cancellation of policy 
Nonpayment of premium 
Notice provision (W. Va.) 
Co-insurance clause 
Instruction approved (Tex.) 


Feb.— 79 


Oct.—734 


Aug.—530 


Mar.—164 


Jan.— 44 


Jan.— 45 


July—492 


Feb.—107 
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Fire and Casualty Cases—(continued) Page 


Completeness of contract 
Countersignature, delivery not made 
Attachment of risk, time of (N. D.) 
as Aug.—572 
Commission contract for benefit of third 
person 
Public policy (N. J.) 
Contractor's Liability Policy 
‘‘Prompt notice’’ provision (Mich.) 
Jan.— 43 


Nov.—864 


Deed construed 
‘For account of whom it may concern” 
(W. Va.) Feb.—109 
‘Distribution average’’ clause (Tex.) 
Feb.—107 
Examination under oath 
Substantial compliance (Mo.) 
Extended coverage rider 
Roof under repair, rain penetrating 
(Miss. ) Apr.—237 
False claim of robbery 
Insurer recovers from insured (Cal.) 
Feb.—108 


June—425 


Federal crop insurance 
Contract not binding (Tex.) 
Fire insurance 
Agents’ association 
Validity of by-laws and rules (Minn.) 
Nov.—865 


Jan.— 44 


Fire insurance policy 
Actual wind damage required by rider 
Roof under repair, rain penetrating 
(Miss. ) Sept.—672 
Architect's fee insured (La.) Dec.—966 
Incendiary origin 
Conjecture (Mass.) May—334 
Insured other than owner (Kan.) Dec.—967 
Insurer's right to sworn examination 
Insured out of country (Tex.). .Sept.—671 
Misrepresentation by agent 
Failure to keep watchmen on duty 
(Tex.) Dec.—965 
Statute of limitations 
Waiver (N. J.) 
Fire insurer v. cargo insurer 
Shipper’s action against carrier 
Real party in interest (S. C.) 
Fire policy construed 
‘‘Designed for occupancy by two fami- 
lies’’ (Mass.) Feb.—108 
Flood not within policy definition of ac- 
cident 
Factory flooded (Ill.) 
Flood water exclusion 
Wind deposits house in flood waters 
Household furnishings damaged 
(Okla. ) July—494 
Garage and fence damaged by fire 
Concurrent insurance 
Coverage of policy (Tex.) 
Gas explosion insurance 
Explosion of leaking natural gas 
Liability of distributor 
Duty of care (Tex.) Dec.—967 
Goods in warehouse destroyed by fire 
Warehouseman’s liability 
Implied contract (Tenn.) 
Grain destroyed 
“Liability’’ of elevator owner 
Extension by specia] contract (Minn.) 


Aug.—571 


Dec.—968 


July—491 


Jan.— 45 


. .Nov.—865 


Nov.—867 
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Fire and Casualty Cases—(continued) 
Grantor's claim of reverter 
Who gets policy vont 
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Page 


(W. Va.) 
. .Feb.—109 
Hail storm insurance 
Damages, sufficiency 
(Kan.) 
Farming other property 
“Change of location’’ clause con- 
strued (Iowa) Nov.—864 
Insured removes safe from designated 
premises 
Coverage of policy (N. Y.) 
Inland marine insurance policy 
Frivolity of complaint (N. J.) 
Jurisdiction of federal court 
Commissioner of Internal Revenue as 
sole non-resident defendant (Mass.) 
Apr.—236 


of evidence 
Dec.—966 


Oct.—770 


Oct.—769 


Knowledge of agent 
Imputing to insurer (S. C. 

Life tenant v. remainderman 
Interpleader (Mo.) 


Mortgages 
Insurer’s knowledge of 
(Wis.) 
Right and duty to insure (Ark.) 


Notice of loss 
Verbal notice to agent (Tenn.) 
Oral contract 
Authorized agent (Nev.) 
Physician’s liability policy 
Status of coroner 
Tilegal autopsy (Mo.) May—332 
Preliminary examination under oath 
Insured’s refusal to subscribe (Ga.) 
Mar.—171 


Mar.—170 
Jan.— 45 


incumbrance 
Jan.— 46 
Jan.— 47 


July—493 


June—424 


Proofs of loss 
Waiver 
Adjusters’ assurances, 
tions (Minn.) 
Public Hability insurance 
Contractor’s policy 
Highway collision (Mo.) 
Hospital's immunity (Mo.) 
Insured’s absence from trial 
Cooperation clause (IIl.) 
Statute construed 
Attorneys’ fees, damages (Mo.) Sept.—669 
Tuberculosis resulting from accidental 
injury 
Insurer’s failure to defend action 
(M.. Z.) Sept.—671 
Rate regulation 
Right to full and fair hearing (D. C.) 
Aug.—571 


agents’ ac- 
May—334 


July—493 
Oct.—768 


Nov.—862 


Reformation of fire policy 
Co-insurance clause eliminated (S. C.) 
Mar.—170 
Daughter rather than father named as 
mortgagee 
Agent’s assumption of burden of ob- 
taining information (Okla.) May—332 
Renewal policies forwarded 
Rates objected to (Ga.) 
Right to review jury verdict 
Power of federal appellate court (Tex.) 
Mar.—171 


May—335 


Sole and unconditional ownership 
Husband of owner contracts to sell 
(Mo.) , Mar.—172 


HAN 


Fire and Casualty Cases—(continued) 
Subrogation action 
Special verdict (Ohio) 
Vexatious delay 
Good faith of insurer (Ga.) 
Penalty against insurer (Mo.) 
Warehouse fire 
Initial v. connecting carrier 
Insurer’s liability (Md.) June—427 
Warehouse fire destroys government cot- 
ton 
Storage agreements 
Insurer’s liability (S. C.) 
Warranty of clear space 
Lumber in dry yard 
Fire insurance policy (Cal.) 
Windstorm insurance 
Effective date of policy 
Oral representations of agent (Tenn.) 
Nov.—866 


Page 
Apr.—238 


Mar.—171 
Mar.—172 


June—424 


May—333 


Wind driven water exclusion 
Pier damaged (Pa.) July—492 

Boardwalk driven against house (Pa.) 
‘ Sept.—670 


“Foreign Body Cases”’ June—407 
“Formative Era of Contributory 
gence, The”’ 


By Wex S. Malone 


Fraud and Misrepresentation 
Agent's renewal commissions 
NYLIC agreement (Wash.).. 
Co-insurance clause included 
Reformation of policy (S. C.) 
False claim of robbery 
Insurer recovers from insured 


Negli- 


Nov.—839 


Apr.—244 
Mar.—170 


(Cal,) 
Feb.—108 
Health of insured 
False answers (Ky.) 
Jan.— 51 
Inducing insured to contribute to settle- 
ment 
Settlement below — limits (IIl.) 
May—324 


in application 


Premium retained by agent 
Insurer's liability (Ind.) 

Release obtained through fraud 
Suit to set aside (Ohio) 


Garnishment 
Physician's liability policy 
Status of coroner 
Illegal autopsy (Mo.) 


Mar.—175 


Feb.—115 


Ges Explosion Insurance 
Explosion of leaking natural gas 
Liability of distributor 


Duty of care (Tex.) Dec.—967 


Government Claim 
Soldier’s hospitalization 
Tortfeasor’s liability (N. C.) 
Tortfeasor’s liability 
Hospitalization, wages ese to soldier 
(Cal.) ne 4 . Apr.—231 


Green, William C. 
“The War oe the States in Avia- 
tion” . Apr.—21 


June—436 


Gross Negligence 
Streetcar and automobile collision 
Motorwoman waving to motorwoman 
(Va.) wens . Apr.—232 
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Group Insurance 
Death during involuntary, temporary lay- 
off 
Termination of insurance clause (Ky.) 
July—497 


Page 


Hail Storm Insurance 
Damages, sufficiency of evidence of 
(Kan.) Dec.—966 
Farming other property 
“Change of location’? clause construed 
(Iowa) Nov.—864 
Hale, Robert L. 
“Prima Facie Torts—Combination and 
Non-Feasance”’ Aug.—538 
Hendersons, P. F 
“The Doctrine of Imputed Knowledge’”’ 
Sept.—616 
Hospital Records 
Admissibility 
Exception to hearsay rule (Iowa) 
Apr.—226 
Hospitalization Insurance 
Confinement in nursing home 
“Hospital facilities’’ construed (Tex.) 
Apr.—242 
Hotel’s Liability 
Bellboy wrecking hotel guest’s car 
Insurer’s subrogation action (Utah) 
Jan.— 34 
Implied Warranty 
Cleaning fluid 
Eye injury (La.) 
Hay for dairy cows 
Botulism poisoning (Cal.) 
Hearing aid device 
Breast and thigh burns (Cal.) July—506 
Hogs poisoned, bran containing arsenic 
Manufacturer's, jobber's, retailer’s lia- 
bility (Tex.) Apr.—252 


Inland Marine Insurance 
Frivolity of complaint (N. J.) 


Innkeeper’s Liability 
Hotel resident's personalty destroyed in 
fire 
Lodger v. 


July—504 


July—506 


Oct.—769 


transient guest (Minn.) 
July—508 
“Insurable Interest of Assignees’’ 
By Deane C. Davis Jan.— 2 


“Insurance as Interstate Commerce”. .Feb.— 94 


“Insurance Law During the War Years’’ 
By Edwin W. Patterson Aug.—536 
“Insurance of Bank Loans and Its Impli- 
cations, The’’ 
By Frances Quantius 


Insurer’s Liability 
Abandoning defense of action 
Voir dire disclosing minority of driver 
(Mo.) Apr.—225 
Failure to settle claim within policy 
limits 
Good faith (Ohio) 


“Interactions of Law and Science”’ 
By Hubert Winston Smith..... 
Interpleader 
Diversity of citizenship 
Commissioner of Internal Revenue as 
sole non-resident defendant (Mass. ) 
Apr.—236 
Divorced husband v. contingent benefi- 
ciary (Iowa) ‘ Apr.—242 


Dec.—951 


Apr.—228 


May—259 


Page 
“Interstate Commerce—National Transac- 
tion’’ 
By James D. Barnett 


Invitees 
Auction spectator injured 
Fractious cow jumping enclosure (Cal.) 
July—507 


Mar.—151 


Cocktail lounge patron injured 
Trap door opening in bar counter 
Absence of safety catches (Cal.).. July—505 
“Is Substantive Law a Matter of the Law 
of the Forum?” May—318 
Joint Tortfeasors 
Taxicab passenger shot by sheriff 
Warrant for arrest of driver (Ky.) 
Jan.— 39 
Jones, Carl C. 
An Exculpatory Provision That Will Pro- 
tect the Lessor Feb.— 79 
Jones, Francis G., Jr. 
“The Family vr 
Doctrine”’ 
Judgments 
Distribution of judgment 
Negligent son as heir (Mass.) 
Jury 
Child injured crossing street 
Jury, the trier of the facts (Ohio) 
Nov.—851 


An Anomalous 
Aug.—530 


Apr.—232 


Disagreement by 

Minority admonished (N. Y.) 
General v. special verdict 

Rule of Civil Procedure 49 (Tex.) 


Mar.—180 


Feb.—107 
Perverse verdict 
Failure to award damages (Wis.) 


Jury Instructions 

Customer slipping on foreign substance 

Color differing on top and bottom 
Inferences (Mass.) 


Kessler, Henry H. 
‘Pathological and Physiological 
esses Following Injury”’ 


Landlord and Tenant 
Sub-tenant injured 
Waiver of covenant against sub-letting 
(Tenn. ) Apr.—253 
Tenant tripped on milk bottle 
wn uncovered stairway (D. C.) 
May—347 


Feb.—103 


Apr.—253 


Proc- 
May—271 


Last Clear Chance 
Duty towards trespasser 


Knowledge of peril (Ala.) ..Feb.— 98 


Laugharn, Hubert F. 
“The Effect of nana in Bankruptcy” 
. June—394 


“Law nes Aviation ees The” 
By George W. Orr. Dec.—949 


‘Law of Evidence, 1941-1945, The”’ 
By Edmund M. Morgan . .Oct.—736 


‘“‘Law of Insurable Interest in North Caro- 
lina, The’’ 


By Herman Leroy Taylor Sept.—641 


Lawyer and Insurance, The 


By Ralph H. Blanchard Feb.— 66 


Aomuacsitsyi sin ucuvsaganannnngnnngngnenangngsenecnnnnegzangnndnnenacenedenannnnensannaneenennensrnnnnevananennedennssnsnnevanenenevnneannngnnvvnsnenenneneeegnncennnvnngendeudtOqb008U0b00000000E00000000C00000000000000000000000000000000000000 


ANNUAL INDEX 


PAGE 997 





UOOUELSTUL ELEN ET EDEL EATS ETE TATA M eM NN ee eM enn aan enenea eee aes ceeneann en niae on enenenee 


Page 
“Lawyer's Liability for Alleged Malprac- 
tice, The”’ 
By Charles T. Smalley Apr.—194 
Leases 
Covenant against sub-letting 
Sub-tenant injured, defective porch 
banister 
Waiver (Tenn.) Apr.—253 
“Legal Problems Presented by Motor 
Vehicle Safety-Responsibility Laws’’ 
By Mark Townsend Nov.—803 


‘Let the Maker Beware!”’ 
By John Kirkland Clark Mar.—155 


Levit, Bert W. 
‘Unemployment Disability Benefits in 
California”’ 
“Insurance Round Table’’ Nov.—842 


“Liability Beyond Policy Limits’’ 
Ey Raymond A. Smith Mar.—131 


Liability for Straying Animals 
Violation of statute as contributory neg- 
ligence (La.) Dec.—982 


“Liability of Carriers”’ 
By John S. Coleman Aug.—524 


‘Liability to Rescue Volunteers, The’’ 
By George J. Cooper Nov.—825 


Life, Health and Accident Cases 
Accident insurance 
Late premium payment 
Injury during default period (N. J.) 
Aug.—588 
Accident policy exclusion 
“‘Diseases peculiar to women”’ (La.) 
Mar.—176 
Accidental death 
Assault or felony exclusion (Ill.) Feb.—114 
Clause excluding coverage for inten- 
tional act (Tenn.) Aug.—583 
Double indemnity 
Insured shot by husband (Ohio) 
Feb,—113 
Inhalation of chlorine gas (Va.)..Jan.— 54 
Accidental means 
Insured shot by policeman (Tenn.) 
Mar.—176 
Suicide or murder (Mo.) Feb.—116 
Visible wound or contusion (Cal.) 
Mar.—177 
Aerial ‘‘service, travel or flight"’ 
Exclusion violating statute (Minn.) 
Feb.—111 


Age of insured 
Misstated in application 
Pedigree evidence, admissibility 
(Tll.) Dec.—975 
Agent's renewal commissions 
Fraud and misrepresentation (Wash.) 
Apr.—244 


Assignment of policy 
Change of beneficiary intended 
Fraud of mother (Del.) Dec.—974 
Attempted conversion of policy 
Annuity policy for ordinary life 
“‘Insurability’’ construed (Mo.) 
Sept.—673 
Aviation exclusion clause 
Army pilot killed by anti-aircraft (Pa.) 
Aug.—585 


Page 


Life, Health and Accident Cases—(con- 


tinued) 
Aviation exclusion clause—(continued) 
Collision of army aircraft 
Proof of death (Cal.) Oct.—778 
War Department records, admissi- 
bility (Cal.) Oct.—77g 
Drowning following forced landing 
Causal connection (S. C.) July—497 
Passenger killed in mid-air collision 
(DB. ¢€.) Aug.—575 
Beneficiary agreement 
Amount of monthly installments 
Agent's letter to insured (Ky.). Dec.—977 
Change of beneficiary, validity 
Form executed 
Failure to forward for endorsement 
(N. J.) Dec.—972 
Failure to reach Veterans’ Bureau 
(Va.) Dec.—970 
Mental capacity of insured 
Undue influence of consort (Ky.) 
Nov. 
Notice misfiled 
National Service life insurance (Cal.) 
Nov. 
Clause inserted in error 
Reformation sought (Ga.) Aug.—580 
Constitutional provision of fraternal so- 
ciety declared ultra vires 
Full faith and credit (Tenn.) Aug.—576 
Death before completion of underwriting 
Condition precedent 
Unreasonable delay (Conn.) Aug.—578 
Death in attempt to remove car from 
snowbank 
Accidental death v. pre-existing disease 
(N. Y.) Aug.—586 
Death resulting from skull fracture 
“Accidental death’’ v. ‘‘death by acci- 
dental means’’ (Cal.) Aug.—581 


Death through ‘‘external, violent and ac- 
cidental means’’ (Pa.) Aug.—579 


‘‘Death while violating law’’ excluded 
Illegal possession of liquor 
Causal connection (Miss.) June—429 


Operation of illegal still 
Accidental electrocution (Okla.) Jan.—48, 
Aug.—577 
‘‘Death within ninety days after injury” 
clause 
Perforated ulcer four months after ac- 
cident Ill.) June—430 


Declaratory judgment 
Dividend payments of disability bene- 
fit policyholders decreased 
Discrimination, separability of con- 
tract (Ohio) May—339 
Federal jurisdiction (Colo.) Nov.—868 
Delivery of policy 
Failure to obtain inspection receipt 
Death of interested party (N. Y.) 
Nov.—874 


Disability benefits discontinued 
Reflex-cordio-spasm 
Income from oil business (La.) 
July—50l 
Disagreement of jury 
Minority admonished by judge (N. Y.) 
Mar.—180 
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Life, Health and Accident Cases— Page 


(continued) 

Disappearance of insured 
Death question for jury (Ohio). .Mar.—179 

Presumption as to time of death (Wis.) 
. Apr.—240 

Divorced wife v. second wife 
Change of beneficiary, validity 
Unwitnessed signature (IIl.) 


Double indemnity 
Accidental electrocution—Operation of 
illegal still (Okla.) Jan.— 48, 
Aug.—577 
Assault by insured (N. H.) Mar.—174 
Burns received in fire v. suicide (Cal.) 
Jan.— 49 
‘Injuries intentionally inflicted’’ 
(N. H.) Mar.—174 
“Participation in assault or felony’’ ex- 
cluded 
Fatal blow struck in fistfight (N. J.) 
July—498 
Mar.—174 


July—500 


“Violation of law’’ (N. H.) 
War exclusion clause 
Death during Pear] Harbor attack 
(Utah) Dec.—969 
Drowning 
Accident v. suicide (Okla.) 
Effective date of policy 
Original application rejected 
Subsequent acceptance of counteroffer 
(Colo. ) Oct.—779 


Evidence of insurability 
Requested after death 
Unreasonable delay (Ga.) Dec.—972 


External, violent and accidental means 
Body found near tracks 
Presumptions (S. C.) 
Fainting spells 
Observation and tests at hospital 
Negative reports (N. J.) Oct.—773 
Fall on wet floor, head striking window- 
casing 
Cause of death 
Accidental injury v. heart trouble 
(Pa.) Sept.—674 
Foreign fraternal benefit society’s re- 
newal certificate refused 
Scope of Commissioner's authority 
(Kan.) May—341 
Fraternal benefit certificate 
Statute of limitations 
Conflict of laws (Mo.) 
Fraternal benefit society member 
Death during delinquency 
Forfeiture of death benefits v. grace 
period (Pa.) Sept.—676 
Fraud and misrepresentation 
False answers in application (Ky.) 
Jan.— 51 


June—430 


July—496 


Dec.—973 


Funeral benefit certificate 
Inability to produce body (La.). .Sept.—681 
“Gainful’’ farming operations 
Total and permanent disability (N. C.) 
ae 7 Sas aha . Aug.—574 
Group insurance 
Death during involuntary, temporary 
layoff 
Termination of insurance clause 
(Ky.) d July—497 
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Life, Health and Accident Cases— Page 


(continued) 
Group insurance—(continued) 
Death four days after leaving employ- 
ment (IIl.) Sept.—682 
Disabled employee retired on pension 
Termination of insurance (Mo.) 
Sept.—678 
Ground crew member killed 
Interpretation of ‘insuring clause 
(Ohio) Oct.—776 
Termination of employment and pre- 
mium contribution 
Automatic cessation of insurance v. 
grace period (Pa.) . Sept.—676 
Hospitalization insurance 
Confinement in nursing home (Tex.) 
. Apr.—242 
Husband v. divorced wife 
Possession of policies (Mo.) .. Jan.— 52 
Injury or death while riding in an auto- 
mobile covered 
‘“‘Automobile truck’’ exclusion clause 
Status of Chevrolet one-half ton 
pickup (Wash.) June—434 


Insurer’s suit for cancellation 

Nonjoinder of beneficiary within time 
limit 

Indispensable parties (N. J.) 


Lapse of policy 
Nonpayment of premium 
‘‘Premiums four weeks in arrears’’ 
construed (S. C.) Sept.—683 
Unaccepted offer of reinstatement 
Mailing of premium due notice as 
waiver (Mo.) Sept.—683 
Late premium payments, acceptance 
Waiver of forfeiture (Cal.) Nov.—872 
Leap on elevator 
Accident v. suicide (Mich.) 


Lien on policy 
Daughter named insured 
Premiums paid by parents (Cal.) 
Dec.—974 


Nov.—872 


. .Nov.—874 


Liquor exclusion clause construed 
Insured and beneficiary killed 
Estate sues to recover (Ga.) Oct.—775 
“‘Loss”’ occurring after thirty-day period 
Amputation two months after accident 
(La.) 4 ee Nov.—877 
Medical service 
Not under insurance laws (Cal.)..Oct.—774 
Military clause 
“Involving war hazard”’ 
Soldier killed on leave (S. C.). Feb.—112 
Life policy as collateral for installment 
contract 
Estate’s liability (Tex.) 
Military service exclusion clause 
Death from penumonia at Navy radio 
training school (La.) June—428 
Misrepresentations in application 
Asthmatic bronchitis 
Death 20 days after policy issued 
(Tenn.) Oct.—774 
Health, prior medical treatment 
Materiality (Ky.) Nov.—873 
Materiality of misrepresentation for 
the jury (Ga.) Aug.—582 
Voidance of policy (Pa.) Oct.—776 


May—340 
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Life, Health and Accident Cases— 


Page 
(continued) 
National Service Life Insurance 
“In loco parentis’’ construed (Wis.) 
Jan.— 53 
Nonpayment of premiums 
Affirmative defense (Pa.) 
“‘Unremarried widow" 
Cohabitation v. common law mar- 
riage (Minn.) May—338 
New York Abandoned Property Law, 
constitutionality 
Unclaimed life insurance funds, turn- 
over 
Foreign insurers, 
(N. Y.) 
Operation of airport insured 
Child crushed by airplane 
Manager's direction, exclusion clause 
(Tex.) May—336 
Operation of illegal still 
Accidental electrocution 
Cause of death (Okla.) 


Oct.—774 


application § to 
Nov.—871 


Jan.—48, 
Aug.—577 
Oral contract, existence 
Premium check deposited after death 
Waiver of right to deny (Tenn.) 
Nov.—876 
Paralytic’s fall on wet floor 
Accidental injury v. contributing dis- 
ease (Mich.) June—431 
Policies surrendered while insane 
Insurer's good faith (Mass.) 
Policy prohibition 
Assignments limited to banks (Pa.) 
Aug.—576 


Aug.—583 


Premium retained by agent 
Liab‘lity of insurer (Ind.) 
Proceeds of policy 
Divorced wife a creditor of insured 
Fraud (Minn.) Aug.—579 
Insured's parents v. son 
Contract for benefit of unborn child 
(Kan.) Aug.—585 
Release of disability benefits 
Setting aside for fraud (Ohio) Feb.—115 
Respiratory collapse induced by mor- 
phine 
Kidney stone treatment 
Accidental means v. accidental re- 
sult of intended means (Okla.) 
Nov.—876 


Mar.—175 


Retroactive payments 
War Labor Board order 
New York Insurance Law construed 
(N. Y.) Aug.—584 
Rival claimants 
Beneficiary v. wife 
Voluntary premium payments by 
wife (Utah) Dec.—976 
Beneficiary’s administrator v. insured’s 
executors 
Statute construed (D. C.) Sept.—675 
Divorced husband v. contingent bene- 
ficiary (Iowa) Apr.—242 
Divorced wife's refusal to surrender 
policy 
Change of beneficiary, validity (Neb.) 
Nov.—879 
Mother's interest in cash surrender 
value 
Son v. primary beneficiaries (Tex.) 
Sept.—684 
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Life, Health and Accident Cases— Page 


(continued) 
Service of process on foreign insurer 
Uniform Unauthorized Insurers Act 
construed (S. C.) Apr.—245 
Soldier dies in Army hospital in Alaska 
Embolism following appendectomy 
War risk exclusion rider (Cal.) 
June—432 
Sound health clauses 
Medical examination by company doc- 
tor 
Cancer overlooked (Pa.) 
Suicide v. accidental death 
Cleaning gun prior to hunting trip 
(Tex.) June—433 
Termination of insurance 
Effectiveness of notice 
Group insurance certificate (Ohio) 
Nov.—875 


Dec.—970 


Timeliness of suit 
New York corporation, Indiana resident 
Conflict of laws (Ind.) Dec.—971 
Total and permanent disability 
“Absolute helplessness’’ not necessary 
(Mo.) Feb.—117 
Banti's disease 
Recovery after nine months’ invalid- 
ism (Ind.) Sept.—678 
Benefits discontinued 
Misinformation (Tex.) Dec.—975 
Continuous confinement within doors 
required 
Mental condition necessitating devia- 
tion (Ark.) May—337 
Damages for fraudulent breach recov- 
ered in prior suit 
Election of remedies (S. C.) Sept.—686 
Language of policy varied in rejecting 
claim 
Statute of limitations tolled (Cal.) 
Sept.—682 
Letters to agent requesting examina- 
tion 
Due proof (Tenn.) Sept.—679 
Plantation owner's loss of vocal power 
(Ark.) Aug.—588 
Post-accident advisory services (Ind.) 
Nov.—873 
Refusal to pay benefits 
Penalty, attorney's fees (La.) Dec.—972 
Renewal option exercised during 
(N. Y.) Dec.—976 
Requirements misinterpreted by in- 
sured 
Sufficiency of initial due proof (Mo.) 
Sept.—680 
Aug.—582 


Res judicata (Pa.) 
Self-inflicted injury exclusion 
Chronic alcoholism (Pa.) 

Trial court's discretion 
Insured ordered to submit to physi- 


Nov.—869 


cal examination (Pa.) May—340 
Treatment by physician or surgeon re- 
quirement 
Impacted wisdom tooth removed by 
dental surgeon 
Condition precedent v. 
provision (Tex.) 
Validity of assignment 
Incompetency of assignors (Okla.) Apr.—243 
Nonassignability clause 
Widow v. sons (N. J.) 


evidentiary 
May—337 


Sept.—685 
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life, Health and Accident Cases— 
(continued) 
Validity of change of beneficiary 
Insured’s death prior to issuance of 
duplicate policies 
Ministerial functions (Tenn.) 
Validity of policy loans 
Interest paid out of principal of new 
loans 
Usury (N. Y.) 
Validity of release 
Endorsement and deposit of draft 
Payment on account v. full settle- 
ment (Ark.) Dec.—977 
Validity of service 
Policy issued and delivered in foreign 
state (S. C.) Oct.—777 
Vested right of original beneficiary 
Interpleader action 
Beneficiary changed from wife to es- 
tate (Mo.) Oct.—777 
Voidance of policy 
Other insurance clause violation 
Waiver (N. C.) 
War 
Death during 
(N, Y.) 
“War” exception 
Marine falls from cliff during training 
maneuvers (IIl.) July—499 
War risk insurance 
Fall during blackout (Pa.) 
First wife v. second wife 
Statute of limitations (N. Y.) 
Seaman lost in life boat 
Marine peril v. war risk (Pa.).. July—5s01 
Vessels collide in black-out (N. Y.) 
Mar.—178 
Wheel-chair patient’s fall down flight of 
stairs 
“Accidental means’’ (Pa.) 
Limitation of Liability 
Railroads 
Lost baggage (Cal.) 
“Limiting the Agent’s Authority”’ 
By Francis R. Stoddard Oct.—712 
“Lloyds Insurance Contracts as Interstate 
Commerce”’ 
By T. J. Blackwell 
“Loans on Life Insurance” 
By James D. Ewing 
Lynch, Stewart 
“Prosecuting 
Mail Fraud Statute’’ 
Malone, Ralph W. 
“Will the Hardin Case Make New Law?” 
Nov.—816 


Page 


Sept.—677 


July—499 


Nov.—878 


France 
Jan.— 51 


invasion of 


Oct.—772 


Nov.—877 


June—435 


Dec.—983 


Oct.—707 
Dec.—899 


Loan Sharks Under the 
Aug.—540 


Malone, Wex S. 
“Comparative Negligence — Louisiana’s 
Forgotten Heritage’ Apr.—217 
“The Formative Era of Contributory 
Negligence’”’ Nov.—839 
Malpractice 
Shock therapy treatment administered 
Patient’s hip fractured (Tenn.)..June—441 
Surgeon's malpractice 
Sponge left in patient (Tex.) 
Defective hood latch 
Hood flying up in front of windshield 
(Tenn.) May—326 
Hogs poisoned, bran containing arsenic 
Implied warranty (Tex.) Apr.—2 
Vendee of perfume injured (Mass.)..Mar.—1 


Feb.—124 


2 
/ 


5 
8 


Malpractice—(continued) Page 
Wire rope splits, scaffold collapses 


Workmen injured (Pa.) 


Master-Servant Relationship 
Soldier struck by truck 
Government's recovery from tortfeasor 
(Cal.) ‘ Apr.—231 


**Maxim ‘Ejusdem Generis,’ The”’ 
By Thomas E. Torphy 
McElraevy, John, Jr. 
“Automobile Collision Exclusion”’ 


MeMillan, George M. 
“Factors Considered 
Carriers” ; . .Oct.—734 
‘““Medico-Legal Aspects of Ruptured Inter- 
vertebral Disks’’ 
By Joseph S. Barr and Winchell M. 
Craig May—261 
Morgan, Edmund M. 
“Law of Evidence, 1941-1945, The’”’ 


Morris, R. Crawford 
‘‘What Price Marriage?”’ 


Mortgages 
Mortgage clause 
Insurer's knowledge of 
(Wis.) 
Right and duty to insure 
Cancellation of policies (Ark.) Jan.— 47 


““Mortgagor or Mortgagee—Whose Right to 
Insure”’ 
By George R. Smith 
Municipality’s Liability 
City hospital patient assaulted by or- 
derly 
Governmental v. 
(Minn.) 
Contributory negligence 
Pedestrian injured in fall over hole in 
sidewalk concealed by newspaper 
(Pa.) Jan.— 60 
Minor burned by street torch 
Attractive nuisance (Mont.) 
Unpaved sidewalk 
Pedestrian’s fall (Pa.) 
National Service Life Insurance Act 
Eligibility of beneficiary 
“In loco parentis’”’ 


June—439 


. Jan.— 15 


July—475 


in Certifying Air 


Oct.—736 


Dec.—911 


incumbrance 
Jan.— 46 


Aug.—520 


proprietary function 
July—504 


May—347 


Dec.—984 


(Wis.) 
Jan.— 53 


Negligence Cases (Other than Automobile) 
Adequacy of railroad culvert 
Barn washed away by rain (Va.) 
Air raid warden falls from roof 
Owner’s failure to warn of air shaft 
(N. Y.) Aug.—606 
Alighting train passenger injured 
Burdened with luggage (N. M.) 
Auction spectator injured 
Fractious cow jumping enclosure (Cal.) 
July—507 


construed 


Aug.—596 


Aug.—601 


Blacksmith kicked by horse 
Contributory negligence (IIl.) 
Bottle explodes in hand 
Res ipsa loquitur (Me.) 
Building owner’s liability 
Unattached radiator near elevator shaft 
Repairman knocked to floor of cage 
(Pa.) Oct.—789 
Bus passenger injured 
Luggage falling from rack (Cal.) 


June—437 


. Sept.—688s 


May—346 
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Negligence Cases (Other than Page Neglige 


Automobile) — (continued) 
Business invitee falls 
Weight of child's testimony (Tenn.) 
Oct.—796 
Business invitee falls through trap door 
Delivering bread to restaurant (Conn.) 
Aug.—593 
Careless saddling 
Rider thrown from horse 
Res ipsa loquitur (Cal.) 
Carrier's liability 
Shipment of brandy damaged (Wis.) 
Jan.— 56 


Oct.—791 


Child falls from playground slide 
Erected over cement surface (Pa.) 
July—503 
Child injured 
Fall down elevator shaft 
Attractive nuisance instruction 
(N. Y.) 4 
Tanks left on vacant lot 
Attractive nuisance (Ohio) 
Child model attacked by dog 
Proof of ownership of dog (Fla.) May—343 
City employee trips over door stop 
Municipality’s liability (Okla.) Aug.—598 


City hospital patient assaulted by or- 
derly 
Municipality’s liability 
Governmental v. proprietary func- 
tion (Minn.) July—504 
City’s maintenance of lounge 
Governmental function (N. H.) 


Cleaning fluid injures eye 
Manufacturer's liability (La.) 


Club guest injured 
Telegraph pole serving as means of in- 
gress and egress (Mass.) May—350 
Coal gas and fumes injure tenants 
Inadequate size of flues 
Landlord's liability (Mass.) 
Cocktail lounge patron injured 
Trap door opening in bar counter 
Absence of safety catches (Cal.) July—505 
Competency of.ex-convict as juror 
Not restored to legal rights 
Discovered after verdict returned 
(Tll.) May—344 
Contractor's employee burned 
Admissibility of oral assurances of 
safety (Ind.) .. Apr.—247 
Contractor’s liability 
Minor’s death—Jump into tar kettle 
(Mass. ) Jan,— 55 
Contributory negligence 
Fall from stepping on onion (Mo.) 
Jan.— 58 


Sept.—691 


June—438 


Oct.—784 


July—504 


Sept.—689 


Non sui juris (3 year old child) 
Conclusive presumption v. question 
of fact (N. Y.) Sept.—695 
Pedestrian falls over hole in sidewalk 
concealed by newspaper (Pa.) Jan.— 60 
Proximate cause 
Boarding moving train (Ga.) 


Customer injured 
Broken counter stool (Ky.) Sept.—698 
Prima facie evidence of negligence 
(W. Va.) Oct.—796 
Customer slipping on foreign substance 
Jury instruction (Mass.).. .. Apr.—253 


Dec.—983 
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Negligence Cases (Other than Page 


Automobile)—(continued) 
Dairy cows poisoned by hay 
Vendor's liability (Cal.) 
Damages 
Power of the dollar 
Inflated judgment (Mo.) 
Damages: loss of profit 
Failure to deliver telegram (Tenn.) 
Feb.—119 


July—506 


Oct.—794 


Dance hall patron injured 
Prior negligence of defendant (Tex.) 
Mar.—190 


Dead honeybee in bottle beverage 
Excessiveness of damages (Ky.) June—443 

Dead mouse in bottled beverage 
Bottling company's liability (Md.) 


May—348 
Death in apartment fire 
Defective wiring (Ark.) 
Degree of care 
Hairdresser’s negligence—Use of wrong 
‘‘cold wave’’ solution (Mass.) Jan.— 57 
Dental clinic’s liability 
Unlicensed dentist hired 
Patient’s jaw fractured (Conn.) 
Sept.—699 


Jan.— 59 


Dentist’s liability 
Incomplete extraction (N. C.) July—s08 
Teeth extracted without patient's con- 
sent (Cal.) oe Aug.—592 
Discharged executor’s liability 
Authorized to continue testator’s busi- 
ness (Cal.) Oct.—792 
Diver hits swimmers 
Absence of lifeguards (N. J.) Nov.—881 


Divorced parent killed in train wreck 
Excessiveness of damages awarded in- 
fant son (Cal.) June—437 
Dog liability 
Sheep-killing dog (Tenn.) Dec.—984 
Domestic servant injured walking dog 
Icy sidewalk (Minn.) Mar.—184 
Dram Shop Act (Ill.) 
Act of intoxicated companion 
Elevator liability 
Hand operated gate 
Contributory negligence (Iowa) 
Oct.—789 


Oct.—790 


Negligent repairing 
Insurer's subrogation action 
Concurrent negligence (Mich.) Oct.—785 
Epileptic patient shot by police officer 
Hospital's liability (Tenn.) Aug.—605 


Error in transmission of telegram 
Measure of damages (S. C.) 


Explosion of gas heater 
Host's liability to social guest 
Duty not to lay traps (N. J.) 
Falling window pane hits pedestrian 
Circumstantial proof of negligence 
(Tex.) ; Apr.—250 
Fence electrocutes mule 
Degree of care (La.) 


Finger amputated 
Defective vending machine 
Bailor’s liability (Tenn.) 
Fire destroys leased furnishings 
Lessee’s liability under covenants 
(Wyo.) 


Dec.—982 


Mar.—185 


Feb.—120 


Sept.—689 


Feb.—121 
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Negligence Cases (Other than Page 
Automobile)—(continued) 
Fire spreads to adjoining land 
Striking match on board on windy day 
Broken match head as _ warning 
(Cal.) Sept.—692 
Fisherman slips from slimy pier 
Pier owner's liability 
Duty to clean cap log (Mass.) Sept.—693 
Furrier’s liability 
Conversion of stored coat 
Limitation in receipt (Ohio) 
Garage patron falls from ramp 
Stepping backwards out of automobile 
(Tll.) Aug.—604 
Garage patron trips over dolly 
Contributory negligence (Conn.). Sept.—690 
Gas company’s liability 
Irregular flow of gas 
Rescuer injured (Okla.) 
Governmental claim 
Soldier’s hospitalization 
Tortfeasor’s liability (N. C.) 
Hearing aid device 
Breast and thigh burns 
Implied warranty (Cal.) July—506 
Hogs poisoned by bran containing arsenic 
Manufacturer’s, retailer's, jobber’s lia- 
bility 
Venue (Tex.) .. 
Hospital’s liability 
Blood transfusion given to wrong pa- 
tient (N. Y.) Aug.—591 
Hotel's liability 
Guest’s baggage stolen by professional 
thief (Ky.) Aug.—602 
Hotel resident's personalty destroyed 
in fire 
Lodger v. transient guest 
(Minn.) 
Ice company employee injured 


Defective floor of railroad car (Mo.) 
. .Oct.—785 


Mar.—186 


Mar.—188 


June—436 


. Apr.—252 


July—508 


Icy streets 
Adjacent property owner's liability 
(Pa.) Dec.—986 
Implied warranty 
Trichinae in sausage (Wash.).. 


Infant’s capacity to sue 
Statute of limitations (N. Y.) 


Injury from fur collar piece 
Vendor's liability 
Statute of limitations (Pa.) 
Instructions after verdict 
Excessiveness of damages (N. J.). .Oct.—786 


Invitee injured 
Fall from bank platform (Mo.).. 


Landlord and tenant 
Tenant assumes risk 
Shaky ladder (Mont.)..........Mar.—188 
Landlord’s liability 
Bailor-bailee relationship (D. C.)..Oct.—795 


Landlord’s promise to repair 
Contributory negligence (Md.).....Oct.—797 
Leakage of cottonseed oil in transit 


Carrier’s v. shipper’s liability (Tenn.) 
July—509 


Mar.—189 


June—442 


Dec.—981 


Aug.—591 


Leaking acetylene gas cylinder 
Property destroyed by fire 
Res ipsa loquitur (La.) 


.. Aug.—594 


INDEX 
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Negligence Cases (Other than Page 


Automobile) —(continued) 
Lessee’s liability 
Landlord’s tobacco barn burned 
Res ipsa loquitur (N. C.) 
Liability for straying animals 
Violation of statute as contributory 
negligence (La.) Dec.—982 
Liability of adjacent shipowner 
Gangplank connecting two ships 
(N. Y.) 
Liability of bailee (Ga.) 
Liability of lessee of furnishings 
Bailee for hire or insurer? (Wyo.) 
Feb.—121 


Nov.—884 


Oct.—784 
Dec.—981 


Malpractice action 
Notice 
Statute construed (Wis.) 
Wrongful death of patient 
Tetanus infection (Cal.) 
Manufacturer—retailer’s liability 
Trichinae in sausage (Wash.) 
Manufacturer’s liability 
Imminently dangerous instrumentality 
(Ohio) Oct.—782 
Liquid neat quench salt explodes 
Res ipsa loquitur (Cal.) Nov.—885 
Vendee of perfume injured (Mass.) 
Mar.—187 


Nov.—890 
Oct.—788 


Mar.—189 


Municipality’s liability 
Imputed notice (Conn.) 
Minor burned by street torch 
Attractive nuisance (Mont.) 
Municipality’s liability 
Child injured at skating rink 
Failure to file claim within 30 days 
(N. Y.) Sept.—690 
Defective water pipes 
Merchandise damaged (Mass.) Nov.—8s85 
Ditch in tree lawn in front of private 
home (Ohio) Nov.—887 
Metal traffic sign falls on child 
Governmental] function (IIl.) 
Notice of injury, requirements 
Oral statement to mayor (Tex.) 
Nov.—890 
Pedestrian falls on broken sidewalk 
Area in possession of Navy (Cal.) June—438 
Projecting paving block 
Pedestrian injured (D. C.) 
Unpaved sidewalk (Pa.) 
Negligence in ‘‘shooting’’ oil well 
Account stated (IIl.) Feb.—122 
Negligent installation of burglar alarm 
Bell fails to ring (Conn.) Aug.—594 
Night club patron injured 


Fingers caught in electric fan (La.) 
May—344 


Sept.—696 


May—347 


Nov.—886 


Aug.—602 
Dec.—984 


“Overnighter’’ asphyxiated 
Gas company’s, oil company’s liability 
(Pa.) Sept.—697 
Paint remover ignites dwelling 
Contractor’s liability (La.) Aug.—599 


Partially decomposed mouse in bottled 
beverage 
Mental suffering, physical pain 
Sight of mouse v. drinking of bever- 
age (Tex.) July—510 
Passenger injured 


Res ipsa loquitur (Mo.) Oct.—793 
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Negligence Cases (Other than 
Automobile)—(continued) 
Passenger steps off moving train 
Gank plank raised, door open (Fla.) .. 
ees .. Aug.—601 


Page 


Pedestrian injured 
Contributory negligence (Iowa) 
Falling sign (Ga.) 

Grass and weeds in sidewalk 
Abutting owner's liability (N. J.) 
Sept.—694 
Oct.—781 


. Oct.—788 
. Aug.—599 


Lack of evidence (IIl.) 
Linoleum on sidewalk 
Vendor's liability (Cal.) Nov.—885 
Newspaper conceals hole in cartway 
crossing 
Contributory negligence (Pa.) 
Railroad's duty to  trackwalkers 
(Ala.) Dec.—987 
Sidewalk dented by warehouse trucks 
Gambling verdict (Tenn.) Sept.—701 
Steam from building forming ice on 
walk 
Concurrent negligence (Pa.) 
Streetcar, struck by 
Imminent peril (Mich.) Nov.—881 
Water flowing from snow pile forms 
icy ridge 
Abutting owner's liability (Mass.) 
Sept.—694 
Penny-scale trips grocery customer 
Contributory negligence (Pa.) 
Permanent wave burns 
Mental anguish and humiliation (La.) 
June—445 
Pre-existing disease v. operator's neg- 
ligence (Tenn.) May—349 
Phvsician’s malpractice 
Pneumonia patient removed from hos- 
pital (Mass.) Sept.—697 
Shock therapy treatment 
Hip fractured (Tenn.) 
Products liability 
Beverage purchased from vending ma- 
chine 
Res ipsa loquitur (Il1.) Oct.—791 
Prospective purchaser injured in viewing 
property 
Collapse of porch rail (Ore.) 
Protruding water meter box 
Pedestrian injured (Okla.) 
Public policy 
Ordinary bonfire not a dangerous in- 
strumentality (W. Va.).......Jan.— 61 
Railroad's liability 
Alighting passenger injured (Okla.) 
Aug.—590 


Sept.—696 


Nov.—893 


Aug.—600 


June—441 


Aug.—595 


Aug.—604 


Bull struck by train 
Validity of contract limiting liabil- 
ity (Ala.) Nov.—891 
Child injured in terminal (Cal.) Mar.—182 
Cow killed at unfenced tracks (La.) 
Mar.—183 
Daily wage earners as jurors 
Discriminatory jury selection (Cal.) 
Oct.—794 
Liability of initial and connecting car- 
riers (N. Y.) Dec.—980 
Lost baggage 
Limitation of liability (Cal.) Dec.—983 
Mangled body found on tracks (Ky.) 
af ; . Jan.— 61 
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Negligence Cases (Other than Page 


Automobile)—(continued) 
Passenger injured 
Free pass, validity of limitation 
(Ohio) Nov.—883 
Incompetent furnished 
CM. Ee Nov.—8g7 
Pedestrian injured 
Humanitarian doctrine (Mo.) Nov.—gg? 
Rural area, duty to warn of approach 
(Ky.) Nov.—8g9 
Train whistle frightens horses 
Excessive volume of blast (Ark.) 
bei Sept.—700 
Venue (N. Y.) Dec.—986 
Railroad passenger jumps from moving 
train 
Daily wage earners excluded from jury 
panel (Cal.) June—444 
Res ipsa loquitur 
Streetcar collision (Mo.) 
Restaurant patron injured 
Hard substance in dressing 
tooth 
Statute of limitations (Ga.) 
Waitress spills coffee (Iowa) 
Scale falls on customer 
Acts of third persons 
Duty to foresee 
Duty to invitee (Mass.) 
Screen drops from hotel window 
Pedestrian injured 
Res ipsa loquitur (Tenn.) June—440 
Self-service grocery customer injured 
Bottle explosion (Mass. ) June—441 
Ship collides with draw bridge 
Owner’s liability (N. C.).. 


Ship rams scow into dock 
Dock damaged 
Res ipsa loquitur, applicability 
(Wash. ) , ‘ as 


“Shooting”’ an oil well 
Improper placement of shot (Ill.) Feb.—122 


Skating rink patron injured 
Skate comes unfastened 
Res ipsa loquitur (Conn.) Sept.—687 


Spectator injured at sling-shot exhibi- 
tion 
Proof of negligence (Pa.) 
State’s duty to school inmates 
Pupil burned by acid (N. Y.) 
State’s liability 
Adequacy of supervision of mental 
cases questioned (N. Y.) Oct.—788 
Statutory notice 
Failure to allege compliance 
Validity of statute (Md.) 
Stores and shops 


Shopper hit by falling cans (N. J.) .. 
ore Feb.—122 


physician 


Dec.—985 
splits 


Nov.—889 
Mar.—183 


Feb.—125 


Aug.—59%6 


Nov.—892 


Mar.—186 


Feb.—118 


Oct.—786 


Street railway’s liability 
Pedestrian injured 
Imminent peril (Mich.) 


Streetcar passenger assaulted by fellow 


passenger 
Motorman’s care (Mo.) 


Nov.—881 


Apr.—248 


Streetcar passenger injured 
Fare register cord striking eye (Pa.) 
: 1s SANE Cae ee May—345 
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Negligence Cases (Other than 
Automobile)—(continued) 
Sub-tenant injured 
Defective porch banister 
Waiver of covenant against sub-let- 
ting (Tenn.) Apr.—253 
Surgeon’s malpractice 
Res ipsa loquitur (Cal.) 
Sponge left in patient 
Validity of release (Tex.) Feb.—124 
Switching operations loosen gasoline tank 
dome cap 
Brakeman’s face burned (Ala.) 
Telegraph company’s liability 
Failure to deliver telegram (Tenn.) 
Feb.—119 
Apr.—249 


Page 


Dec.—985 


Oct.—783 


Punitive damages (Ga.) 
Telephone company’s liability 
Fifteen minute delay in placing call 
Building damaged by fire (Wash.) 
i Nov.—880 
Tenant injured 
Door dropping from hinges 
Receiver’s liability (Cal.) 
Hot water heater explodes 
Caveat emptor (F la.) 
Ice patches on common approach 
(Ohio) Nov.—884 
Porch banister repaired by carpenter 
Independent contractor v. lessor’s 
servant (Pa.) Nov.—888 
Staircase collapses 
Decayed frame (Tex.) 
Tenant trips on milk bottle 
Unlighted, uncovered stairway (D. C.) 
May—347 


Nov.—882 


Sept.—695 


Sept.—699 


Theatre patron bitten by dog 
Liability of theatre owner (Mont.) 


Feb.—120 


Theatre patron injured 
Unnotched mat in lobby 
Unreasonable exposure to danger 
(Iowa) Sept.—702 


Theatre patron stumbles over child lying 
in aisle 
Lighting (Mich.) 
Tombstone topples at touch of hand 
Monument company’s Hability (Iowa) 
June—445 


Aug.—603 


Vendor's liability 
Ferrous and non-ferrous metals packed 
together 
Sub-vendee’s damaged 
(La.) Sept.—692 
Infant injured by fire from vaporizer 
Express warranty (Ill.) Aug.—597 
Infected pork consumed (N. Y.) Feb.—125 
Violation of ordinance as negligence 
Child falls into water-filled excava- 
tion (Tenn.) Dec.—980 
Warehouseman’s liability 
Household goods stored in wrong ware- 
house 
Fire damage (La.) 
What is ‘‘doing business”’ 
Service of process (Pa.) Feb.—126 
Wife's right to sue for lost earnings 
Statute construed (Ga.) . .Nov.—892 
Wire rope splits, scaffold collapses 
Manufacturer's liability (Pa.) 


steel plant 


Aug.—593 


June—439 


Negligence Cases (Other than Page 
Automobile)—(continued) 
Wrongful death of student pilot 
Service of process, foreign corporation 
(N. C.) ee a . June—443 
Y. M. C. A. night lodger injured 
Fall into swimming pool (Pa.) 
“Nine Points of The Law’’ 
By Lawrence J. Tierney 
Omnibus Clause 
Absconding convict not within 
“On Proving the Insured’s Age”’ 
By Francis R. Stoddard 
Oral Assurances of Safety 
Contractor’s employee burned 
Dismantling of electrical 
(Ind.) 
Orr, George W. 
“Law Affecting Aviation Liability, The’’ 
Dec.—949 


Aug.—598 
Oct.—727 
Feb.— 97 


June—381 


installation 
Apr.—247 


Parking Lots 
Imposter at closed lot 
Apparent authority (Ohio) 
“Pathological and Physiological 
Following Injury”’ 
By Henry H. Kessler 
Patterson, Edwin W. 
“Insurance Law During the War Years” 
Aug.—536 


Apr.—229 
Processes 


May—271 


Perrin, George G. 
“The Case for Fraternals” July—456 


‘‘Personal Identification and Cause of Death 
from Skeletal Remains”’ 
By Dr. Frank R. Dutra 


Policy Form and Provisions 
“Maxim ‘Ejusdem Generis’, The’’...Jan.— 15 
‘“‘Power of the Insurance Commissioner 
Over Policy Standards” ..Jan.— 28 
Power of Attorney 
Failure to sign power of attorney 
Assessment of reciprocal insurance sub- 
Sscribers (Pa.) Jan.— 33 
Practice and Procedure 
Admissibility of hospital records 
Exception to hearsay rule (Iowa) Apr.—226 
Jurisdiction of federal court 
Commissioner of Internal Revenue as 
sole non-resident defendant (Mass.) 
. Apr.—236 


June—355 


Argument of counsel 
Persistence after 
(Ky.) 
Cow killed at unfenced tracks 
Burden of proof (La.) Mar.—183 
Daily wage earners excluded from jury 
panel (Cal.) .. June—444 
Direction of verdict 
“Scintilla rule’ (N. C.) 
Disagreement of jury 
Minority admonished by judge (N. Y.) 
Mar.—180 


objection sustained 
June—422 


. .Mar.—162 


Drunken and obnoxious counsel 

Open rebuke by court (Mont.) 
Enlarging on pleadings 

Husband v. divorced wife (Mo.) 
Ex-convict serving on jury 

Not restored to legal rights 

Discovered after verdict 
(Tll.) 


. June—416 


Jan.— 52 


returned 
May—344 
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Practice and Procedure—(continued) 
General verdict of jury 
Rule of Civil Procedure 49 (Tex.) Feb.—107 
Insurer's settlement of suit over insured's 
objection 
Prior action, parties reversed 
Res judicata (Ala.) 
Jurisdiction of foreign corporation 
Service of summons 
Installation work as 
ness’’ (S. C.) 
Jurisdiction over foreign insurer 
Service of process 
Uniform Unauthorized Insurers ‘Act 
construed (S. C.) Apr.—245 
Jury’s failure to award damages 
New trial granted (Wis.) 
Patron injured on dance floor 
Showing prior negligence (Tex.) Mar.—190 
Preliminary examination under oath 
Insured’s refusal to subscribe (Ga.) 
Mar.—171 


Page 


May—326 


‘‘doing busi- 
Mar.—165 


Feb.—103 


Reference to insurance 
Inadvertence (Ia.) 
Right to review jury verdict 
Power of federal appellate court (Tex.) 
Mar.—171 


Mar.—183 


Service of process 
Foreign partnership 
“Doing business’’ (Pa.) Feb,—126 
Foreign representative of non-resident 
motorist (Pa.) Mar.—166 
Spectator injured 
Proof of negligence and proximate 
cause (Pa.) Mar.—186 
Subrogation action 
Special verdict (Ohio) 
Summary judgment motion 
Notice to insurer (N. Y.) 
Trial court's discretion 
Ordering insured to submit to physical 
examination 
Total and permanent disability (Pa.) 
May—340 


Apr.—238 


Jan.— 36 


Venue 
Plea of privilege (Tex.) 
Premium Payments 
Renewal policies forwarded 
Rates objected to 
Completeness of contract 
Premium Tax 
State of Indiana, Appellant v. The Pru- 
dential Insurance Company of Amer- 
ica, Newark, New Jersey Jan,— 18 
Presumptions 
Presumption of agency from ownership 
of auto 
(Ala.) 
(Ky.) 
Time of death 
Disappearance of insured (Wis.) 
Price, Paul E. 
“War and Aviation Exclusion Clauses’’ 
Sept.—624 
“Prima Facie Torts— Combination and 
Non-Feasance”’ 
By Robert L. Hale 
Program under Public Law 15, A 
By Elmer Warren Sawyer Feb.— 72 
“Prosecuting Loan Sharks under the Mail 
Fraud Statute’’ 
By Stewart Lynch 


Apr.—252 


(Ga.) May—335 


Nov.—853 
Nov.—859 


Apr.—240 


Aug.—538 


Aug.—540 


Proximate Cause 
Intersection collision with truck 
Gasoline in jar ignited 
Proximate cause of damage (Pa.) 
May—325 


Page 


Irregular flow of gas 
Rescuer injured (Okla.) 
Unlicensed driving 
Causal connection with accident 
(N. H.) 
Spectator 
tion 
Proof necessary (Pa.) 
Public Policy 
Adopted child suing for death of natural 
parent 
Collision with motor bus (Tex.) 
Disappearance of insured 
Proof of actual death (Ohio) Mar.—179 
Ordinary bonfire not a dangerous instru- 
mentality 
Child burned (W. Va.) Jan.— 61 
Tort liability of insurer for violation of 
contract 
Insurer's failure to pay claim (La.) 
Jan.— 40 


Mar.—188 


Feb.—102 
injured at sling-shot exhibi- 


Mar.—186 


Jan.— 32 


Public Liability Insurance 
Hospital’s immunity (Mo.) 
Insured's absence from trial 

Cooperation clause construed 


Oct.—769 


(Ill. 
Nov.—862 
Roofing contractor's policy 
Highway collision 
Certificate required by P. W. A. 
(Mo.) July—493 
Statute construed 
Attorneys’ fees, damages (Mo.) 
Tuberculosis 
injury 
Insurer's 
(N. Y.) 
Quantius, Frances 
“Insurance of Bank Loans and Its Im- 
plications, The’’ Dec.—951 
‘Recent Declaratory Judgments”’ 
By Edwin B. Borchard May—303 
*“*Release of Joint Tortfeasors in Montana” 
By Cecil N. Brown Sept.—639 


Res ipsa loquitur 
Careless saddling 
Rider thrown from horse (Cal.) 
Death in apartment fire 
Defective wiring (Ark.) Jan,— 59 
High tension cable striking automobile 
Res ipsa loquitur doctrine not recog- 
nized (Mich.) Jan.— 38 
Malpractice action, applicability 
Shock therapy treatment administered 
Patient’s hip fractured (Tenn.) June—441 
Passenger injured 
Streetcar collision (Mo.) Dec.—985 
Pilot drinks beverage containing carcass 
of mouse (Ill.) Dec.—979 
Screen drops from hotel window 
Pedestrian injured (Tenn.) 
Shopper hit by falling cans 
Inference of negligence (N. J.) 
Surgeon's malpractice (Cal.) 
Tombstone topples at touch of hand 
Monument company’s liability (Iowa) j 
June—445 


Sept.—669 
resulting from accidental 


failure to defend action 


Sept.—671 


Oct.—791 


June—440 


Feb.—122 
Dec.—985 
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Res Judicata 
Insurer’s settlement of suit over in- 
sured’s objection 
Prior action, parties reversed 
Collateral attack (Ala.) 
Respondeat Superior 
Directing a verdict 
“Scintilla rule’ (N. C.) Mar.—162 
Driver’s negligence imputed to passenger 
Michigan doctrine overruled (Mich.) 
Feb.—101 


Page 


May—326 


“Family purpose’ doctrine 
Agency of wife (Ga.) 
Husband as wife’s agent 
Wife-owner as passenger (Ohio). .Feb.—100 
Imputing husband's negligence to wife 
(Ohio) 2 Feb.—100 
Joint enterprise 
Car-pool riders (Ohio) Mar.—163 
Lighted match thrown on mate of truck 
Occupant smoking cigarette (N. C.) 
May—329 


..Mar.—164 


Rival Claims to Proceeds 
Interpleader 
Divorced husband v. contingent bene- 
ficlary (Iowa) Apr.—242 
Robbery 
False claim of jewel theft 
Insurer recovers from insured (Cal.) 
Feb.—108 
8. FE. U. A. 
Indiana premium tax upheld 
State of Indiana v. Prudential Jan.— 18 
“Insurance as Interstate Commerce”’ 
Feb.— 94 
Settlements 
Below policy limits 
Fraud in inducing 
tribute (TIIl.) May—324 
Failure to settle claim within policy 
limits 
Good faith (Ohio) Apr.—228 
Insured's objection to insurer’s action 
Collateral attack 
Prior action, parties reversed (Ala.) 
May—326 


insured to con- 


Smalley, Charles T. 
“The Lawyer's Liability for Alleged Mal- 
practice”’ Apr.—194 
Smith, George R. 
“Mortgagor or Mortgagee—Whose Right 
to Insure”’ Aug.—520 
Smith, Hubert Winston 
“Interactions of Law and Science”’ 
Smith, Raymond A. 
“Liability Beyond Policy Limits’’... Mar.—130 
Sole and Unconditional Ownership Clauses 
Requirement of policy 
Contract of sale 
Voidance of policy (Pa.) 
“Some Discrimination Problems 
Freight Service’”’ 
By Theodore E. Wolcott and William M. 
Wherry ' Aug.—543 
“Some Liabilities of the Physician in the 
Use of Drugs”’ 
By William R, Arthur . Apr.—215 
“Some Problems in Aircraft Insurance’”’ 
By Kenneth R. Thompson July—451, Oct.—770 


May—259 


July—492 
in Air 


AninininNy 


ANNUAL INDEX 
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Spivock, Allen 
‘‘The American Tradition of a Democratic 
Jury” j Sept.—611 
State of Indiana, Appellant v. The Pruden- 
tial Insurance Company of America, 
Newark, New Jersey Jan.— 18 
State’s Liability 
Confusing traffic signs (N. Y.) 
Statute of Limitations 
Infant's capacity to sue 
Guardian’s prior action dismissed 
(N. Y.) 
Statutes Construed 
Agriculture and Markets Law 
Vendor's liability 
Sale of infected pork (N. Y.) 
Exclusions permitted by statute 
Aerial ‘‘service, travel or flight’’ 
(Minn.) 
Sheriff's liability on official bond 
Injury to traveler on highway (Ala.) 
Mar.—167 


Page 


June—414 


June—+42 


Feb.—125 


Feb.—111 


Uniform Unauthorized Insurers Act 
Service on foreign insurer (S. C.) Apr.—245 
Unlicensed driving 
Proximate cause (N. H.) 
Wrongful death 
Father’s action for loss of daughter's 
society (Wis.) Apr.—228 
Stoddard, Francis R. 
“Limiting The Agent’s Authority”’ 
“On Proving the Insured’s Age”’ 
Storekeeper’s Liability 
Customer slipping on foreign substance 
Jury instruction (Mass.) Apr.—253 
Fall from stepping on onion (Mo.). Jan.— 58 
Subrogation 
Payments to injured CCC enrollee 
Government’s claim against tortfe sor 
(Iowa) Feb.—104 
Swan, John Harold 
“The California Law of Malprectics of 
Physicians, Surgeons and Dentists’’ 
May—311 


Feb.—102 


Oct.—712 
June—377 


Taylor, Herman Leroy 
‘‘The Law of Insurable Interest in Norvh 
Carolina"”’ Sept.—641 
“Terror Stalks the Law”’ 
By J. L. Bernstein July—471 


“The Family Purpose, An Anomalous Doc- 
trine’’ 
By Francis G. Jones, Jr. 
Theft 
Imposter at closed parking lot 
Apparent authority (Ohio) Apr.—229 
“Theft Clause Breaks Ancient Moorings”’ 
By Lawrence M. Engelhard Aug.—515 


Thompson, Kenneth R. 
“Common Carriers in the Air’’ Apr.—204 
“Some Problems in Aircraft Insurance” 
July—451, Oct.—720 
“Some Problems in Aircraft Insurance’’ 
Oct.—720 


Aug.—530 


Tierney, Lawrence J. 

“Nine Points Of The Law”’ 
Torphy, Thomas E. 

‘‘Maxim ‘Ejusdem Generis’, The’’ Jan.— 15 
“Tort and Implied Contract Liabiilty of 


the Federal Government”’ 
By Leslie L. Anderson 


Oct.—727 


Sept.—636 
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Total and Permanent Disability 
“Absolute helplessness’’ not required 
Part-time work in drug-store (Mo.) 
..Feb.—117 
Accident policy exclusion 
‘*‘Diseases peculiar to women”’ (La.) 
; Mar.—176 
Banti’s disease 
Recovery after nine months 
ism (Ind.) 
Benefits discontinued 
Reflex-cordio-spasm 
Income from oil business (La.). July—501 
Continuous confinement within doors re- 
quired 
Mental condition necessitating leave of 
absence from sanitarium (Ark.) 
ee May—337 
Disability preventing ‘‘gainful’’ farming 
operation (N. C.) Aug.—574 
Insured ordered to submit to physical 
examination 
Trial court's discretion (Pa.) May—340 
Plantation owner's loss of vocal power 
(Ark.) Aug.—588 
Proprietor of bakery shop 
Amputation of fingers of right hand 
(Pa.) Aug.—582 
Townsend, Mark 
‘“‘Legal Problems Presented by Motor 
Vehicle Safety Responsibility Laws’’ 
Nov.—803 


invalid- 
Sept.—678 


Trap Doors 
Opening in bar counter 
Cocktail lounge patron (Cal.) 
July—505 
Two Score and Ten Oct.—750 
Tweed!e Dum and Tweedle Dee; Govern- 
mental or Corporate Function Apr.—221 


“Unemployment Disability Benefits in Cali- 
fornia’ “Insurance Round Table”’ 
By Bert W. Levit Nov.—842 
Usury 
Policy loans 
Interest in advance of anniversary 
Payment in advance of due date un- 
der policy (N. Y.) 
Vendor’s Liability 
Defective brakes 
Duty to public (Mo.) Apr.—233 
Hogs poisoned, bran containing arsenic 
Implied warranty (Tex.) Apr.—252 
Statute of limitations (Pa.) Dec.—981 
Violation of Law 
Negligence, constituting (Tenn.) 
Operation of illegal still 
Accidental electrocution (Okla.) 


injured 


Dec.—980 


Jan,— 48, 
Aug.—577 
Waiver 
Covenant against sub-letting 
Sub-tenant injured (Tenn.) 
Proofs of loss 
Adjuster’s assurances, 
(Minn.) 


Apr.—253 


actions 
May—334 


agents’ 


War 
Death during invasion of France 
War clause rider (N. Y.) 
Military service exclusions 
“Involving war hazard"’ (S. C.) 
Status v. causation (S. C.) 


Jan.— 51 


Feb.—112 
Feb.—112 
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July—499 , 


War—(continued) 
National Service Life Insurance Act 
“In loco parentis’’ construed 


Page 


(Wis.) 
. Jan.— 53 


O. P. A. regulation 
Fire insurance policy—Value of car 
(Tex.) isan s weeeeee SAN— 4] 
Police convoy of Army trucks as ‘‘re- 
sponse to an emergency call’’ 
Motorcycle patrolman killed (Cal.) 
Jan.— 37 
“War Against the States in Aviation, The” 
By William C. Green Apr.—213 


‘War and Aviation Clauses in The Life 
Insurance Policy, The’’ 
By John L. Barton 


“War and Aviation Exclusion Clauses” 
By Paul E, Price Sept.—624 


War Clauses 
Double indemnity exception 
‘‘War or any act incident thereto”’ 
Marine falls from cliff during train- 
ing maneuvers (IIl.) July—499 
War Risk Insurance 
Seaman lost in life boat 
Cause of death 
Marine peril v. war risk (Pa.) 
Vessels collide in black-out (N. Y.) 
Mar.—178 


May—308 


July—s01 


**‘Warehouseman as Insurer, The”’ 
By William Harold Cox 


Warranties 
Clear space 
Fire insurance policy 
Lumber in dry yard (Cal.) 
“What Price Marriage?”’ 
By R. Crawford Morris 


Wherry, William M. and Wolcott, 
Theodore E. 
“Some Discrimination Problems in Air 
Freight Service’ Aug.—543 
“Will the Hardin Case Make New Law?” 
By Ralph W. Malone Nov.—816 


Windstorm Insurance 
Effective date of policy 
Oral representations of agent (Tenn) 
Nov.—866 


Apr.—201 


May—333 


Dec.—911 


Wind driven water exclusion 
Pier damaged (Pa.) 


Witherspoon, Gibson B. 
“The Duty Owed by an Air Carrier”’ 
Sept.—630 


July—492 


Wolcott, Theodore E. and Wherry, 
William M. 
“Some Discrimination Problems in Air 
Freight Service’’ Aug.—543 
Woodward, Ernest 
‘‘Death or Injury in Battle 
Accident or Accidental Means”’ 
Wrongful Death 
Father's action for 
society 
Statute construed (Wis.) 
Yarborough, Donald V. 
“The Effect of OPA Ceilings on the Set- 
tlement of Insurance Losses’’ May—299 
Yerion, Ruth 
“An Administrator Explains: Some Med- 
ical Problems in Workmen's Com- 
pensation”’ May—286 


as due to 
Mar.—144 


loss of daughter's 


Apr.—228 
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» There are individual units of the CCH INSURANCE 
LAW REPORTS for the insurance spheres of widest 
interest. 


Each selective unit covers the new decisions from 
all higher jurisdictions in its own particular province. 


For selective reporting of new insurance cases, 
to get the latest decision first, depend upon this dif- 
ferent, faster, insurance law reporter. 
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